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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for 

the District of Columbia. 


No. 56814 in Equity 


Emma M. Holzbeierlein, Plaintiff , 

vs. 

I 

Michael M. Holzbeierlein, also called Michael Holibeier- 
lein, Henry H. Holzbeierlein, William H. Holzbeier¬ 
lein, Marie C. Luckett, the Bankers Life Company, a 
corporation, the National Savings & Trust Company, 
a corporation, Trustee, Holzbeierlein & Sons, Inc., a 
corporation, Harry A. Grant, Trustee and Holjder in 
Escrow, Defendants. 


United States of America, 
District of Columbia, ss: 


BE IT REMEMBERED, That in the District Courtj of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at th^ times 
hereinafter mentioned, the following papery were 
filed and proceedings had in the above-entitled 
cause, to wit:— 
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Filed February 17 1934 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
No. 56814 


Emma M. Holzbeierlein 5521 Connecticut Ave., N. W. 

Plaintiff 


vs. 

Michael M. Holzbeierlein Also called Michael Holzbeier¬ 
lein 5521 Connecticut Ave., N. W. Henry H. Holzbeier¬ 
lein 904 Madison St., N. W. William H. Holzbeierlein 
902 Madison St., N. W. Marie C. Luckett 960 Decatur 
St., N. W. The Bankers Life Company, A Corporation 
Southern Building The National Savings & Trust 
Company, A Corporation, Trustee 15th Street & New 
York Avenue, N.W. Holzbeierlein & Sons, Inc., A Cor¬ 
poration 1849 7th Street, N.W. Harry A. Grant, Trus¬ 
tee and Hblder in Escrow Transportation Building 

Defendants . 

Bill of Complaint 
to Declare Dower 

The petition of Emma M. Holzbeierlein respectfully 
shows: 

1. That she is a citizen of the United States, and a resi¬ 
dent of the City of Washington, District of Columbia, and 
files this suit in her own right, and as the wife of Michael 
M. Holzbeierlein, also called Michael Holzbeierlein, and for 
the purposes hereinafter stated. 

2. That the defendant, Michael M. Holzbeierlein, also 
called Michael Holzbeierlein, is also a citizen of the United 
States and a resident of the City of Washington, District of 
Columbia, and is sued in his own right, and as the husband 
of Emma M. Holzbeierlein, and also for the purposes here¬ 
inafter stated. 

3. That the defendants, Henry H. Holzbeierlein, William 
H. Holzbeierlein and Marie C. Luckett are residents of the 
City of Washington, District of Columbia, and are sued in 
their own right, and for the purposes hereinafter stated. 
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4. That the defendant, the Bankers Life Company, 

2 a Corporation, organized and existing under ^nd by 
virtue of the Laws of the State of Iowa, and is sued 

in its ’ own right, and for the purposes hereinafter stated. 

5. That the defendant, The National Savings and Trust 
Company, a Corporation, is a corporation organized ajnd ex¬ 
isting under and by virtue of the Laws of the District of 
Columbia, and is sued as trustee under certain written arti¬ 
cles. of trust and agreement made by and between Mjichael 
M. Holzbeierlein, also called Michael Holzbeierleih, the 
Bankers Life Company, a Corporation, Henry H. Holibeier- 
lein, William H. Holzbeierlein, and Marie C. Luckett, and 
for such other purposes as are hereinafter stated. 

6. That the defendant the Holzbeierlein & Sons, Inc., a 
Corporation, is a corporation organized under and by kdrtue 
of the Laws of the State of Delaware, and is sued in its own 
right and for the purposes hereinafter stated. 

7. That the defendant, Harry A. Grant, Trustee and 
Holder in Escrow, is a resident of the City of Washington, 
District of Columbia and is sued as Trustee and Holder in 
Escrow, and for the purposes hereinafter stated. 

8. That the plaintiff, Emma M. Holzbeierlein and ijhe de¬ 
fendant, Michael M. Holzbeierlein, also called Michael Holz¬ 
beierlein, were lawfully married in the City of Baltimore, 
State of Maryland, by the Reverend Lie. Hofmann, ^ duly 
ordained minister of the Lutheran Faith, and Pastor of the 
Zion Lutheran Church also located in the City of Baltimore, 
State of Maryland, on the 25th day of September, 1923, and 
that no children have been born as a result of said ufiion. 

9. That at the time of said marriage on to wit: Se^)t. 25, 
1923, the defendant Michael M. Holzbeierlein, also j called 
Michael Holzbeierlein, was a widower aged 62 years, his first 
wife Dora Holzbeierlein having died June 2,1919; ar(d that 
the defendants William II. Holzbeierlein, Henry H.! Holz¬ 
beierlein and Marie C. Luckett, were children bora through 
the union of Michael M. Holzbeierlein, also called ^ichael 
Holzbeierlein, and Dora Holzbeierlein. 

That the plaintiff, Emma M. Holzbeierlein, was a 

3 widow, aged 42 years, at the time of her marriage to 
the defendant, Michael M. Holzbeierlein, also called 

Michael Holzbeierlein, her first husband Walter J. |Korff 
having died on March 2, 1918, and that there was onfe child 
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surviving as result of said union to wit: Edna Korff now 
Edna Brandes. 

10. That the defendant Michael M. Holzbeierlein, also 
called Michael Holzbeierlein, prior to his marriage with the 
plaintiff, Emma M. Holzbeierlein, engaged in a treaty of 
marriage of about six months during which time and prior 
thereto the defendant Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, informed and represented to the 
plaintiff that he was a man of considerable competency and 
wealth and that his possessions of property and moneys 
could well support and maintain the expense and costs of 
the contemplated marital status; and that plaintiff should 
have no apprehension as to the needs of domestic living; and 
household costs, luxuries and necessities; as well as an es¬ 
tate to reinsure the safetv of such demands. 

* 

That the defendant Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, explained and demonstrated to the 
plaintiff in particular that he was the sole owner of a large 
and profitable baking business in the City of Washington, 
District of Columbia, and the surrounding counties of Mary¬ 
land and Virginia from which he was deriving and had de¬ 
rived substantial financial returns. That all the properties 
and real estate used in connection with and for the opera¬ 
tion of said bakerv business were likewise his sole and indi- 
vidual estate and ownership and that no other person or 
persons whatsoever or whomsoever had any interest or 
financial participation in the ownership thereof. 

That the plaintiff, Emma M. Holzbeierlein, also detailed 
and explained to the defendant, Michael M. Holzbeierlein, 
also called Michael Holzbeierlein, her estate and ownership 
representing real estate and personal property during the 
treaty of marriage and prior thereto. 

11. That at the time of the marriage of the plain- 
4 tiff, Emma M. Holzbeierlein, and Michael M. Holz¬ 
beierlein, also called Michael Holzbeierlein, on to wit: 
September 25, 1923, the bakery business and real estate 
used in connection with the operation and maintenance of 
said bakery business possessed an aggregate valuation of 
about four hundred thousand dollars ($400,000) which was 
represented by a large and modern baking plant and estab¬ 
lishment, delivery equipment, valuable routes for the de¬ 
livery and servicing of bread and cakes and nine (9) parcels 
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of real estate improved by modern brick buildings us^d for 
said baking business and as stables and garages for the de¬ 
livery equipment thereof, besides cash in bank and bills 
receivable. 

That about November 1, 1933, the plaintiff, Emma M. 
Holzbeierlein discovered for the first time that on Septem¬ 
ber 22 and September 24, 1923, the said defendant, Mfchael 
M. Holzbeierlein, also called Michael Holzbeierlein, di$ exe¬ 
cute certain deeds more particularly described hereafter in 
which he conveyed to the defendant Holzbeierlein and (Sons, 
Inc., a Corporation, and Harry A. Grant nine (9) certain 
deeds conveying all the property and real estate used in the 
operation of said baking business. That said deeds ^fore- 
said were executed on the eve of the marriage of the plain¬ 
tiff, Emma M. Holzbeierlein, and the defendant Michael M. 
Holzbeierlein, also called Michael Holzbeierlein, without the 
plaintiff’s consent, acquiescence, knowledge, approyal or 
participation and said deeds were immediately thereafter 
recorded among the land records of the District of Colum¬ 
bia on to wit: September 24,1923, and one on September 25, 
1923, the date of said marriage. 

That on September 26, 1923, also without the knowledge, 
consent, acquiescence, approval of participation, the defen¬ 
dant Michael M. Holzbeierlein, also called Michael Holz- 
beierlein, caused to be recorded a Bill of Sale to the defen¬ 
dant Holzbeierlein and Sons, Inc., a Corporation, conveying 
and transferring all the interest and estate of th4 said 
Michael M. Holzbeierlein, also called Michael Holzbeierlein, 
in and to the entire baking business including automobiles, 
wagons, horses, tools, supplies, flour and other jhigre- 
5 dients for the manufacture of bread and cak^s and 
this too was not known by the plaintiff until jon or 
about November 1, 1933. 

That the transfers of the real estate above referred fto are 
listed as follows: 

Michael Holzbeierlein, widower, to Holzbeierlein & Sons, 
Inc., a Corporation, dated September 22,1923, and recorded 
as Instrument No. 5 on Sept. 24, 1923, at 9:25 and 
covering the north part of Lot 59 in Square 441. Consider¬ 
ation ten dollars ($10.00), and recorded in Liber 5p2 at 
folio 437. 

Michael Holzbeierlein, widower, to Holzbeierlein &! Sons, 
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Inc., a Corporation, deed dated September 22, 1923, and 
recorded as Instrument No. 6 on September 24, 1923, at 
9:25 A.M. and covering Lot 61 in Square 441. Considera¬ 
tion Ten Dollars ($10.00), and recorded in Liber 5052 at 
folio 437. 

Michael Holzbeierlein, widower, to Holzbeierlein & Sons, 
Inc., a Corporation, deed dated September 22, 1923, and 
recorded as Instrument No. 7 September 24, 1923, at 9:25 
A.M. and covering Lot 52 in Square 441. Consideration Ten 
Dollars ($10.00), and recorded in Liber 5052 at folio 438. 

Michael Holzbeierlein, widower, and Edwin Nauck and 
Minnie Nauck, his wife, to Harry A. Grant deed dated Sep¬ 
tember 22, 1923, and recorded as Instrument No. 8 on Sep¬ 
tember 24,1923, at 9:26 A.M. and covering Lot 25 in Square 
441. Consideration Ten Dollars ($10.00), and recorded in 
Liber 5052 at folio 439. Said property was thereafter con¬ 
veyed by the said Harry A. Grant, et ux to Holzbeierlein & 
Sons, Inc., by virtue of Instrument No. 17, recorded No¬ 
vember 17, 1923—Consideration Ten Dollars ($10.00), and 
recorded in Liber 5109 at folio 2. 

Michael Holzbeierlein, widower, to Holzbeierlein & Sons, 
Inc., a Corporation, deed dated September 22, 1923, and 
recorded as Instrument No. 9 on September 24, 1923, at 
9:26 A.M. and covering the north twenty feet front of Lot 
58 in Square 441. Consideration Ten Dollars ($10.00), and 
recorded in Liber 5052 at folio 440. 

Michael Holzbeierlein, widower, to Holzbeierlein & Sons, 
Inc. a Corporation, deed dated September 22, 1923, and re¬ 
corded as Instrument No. 10 on September 24, 1923, at 9:26 
A.M. covering Lot 65 in Square 441—Consideration Ten 
Dollars ($10.00), and recorded in Liber 5052 at folio 441. 

Michael Holzbeierlein to Holzbeierlein & Sons, Inc., a 
Corporation, deed dated September 22, 1923, and recorded 
as Instrument No. 11 on September 24, 1923, at 9:26 A.M. 
and covering Lot 62 in Square 441—Consideration Ten 
Dollars ($10.00), and recorded in Liber 5052 at folio 442. 

Michael Holzbeierlein to Holzbeierlein & Sons, Inc., 
6 a Corporation, deed dated September 22, 1923, and 
recorded as Instrument No. 12 on September 24, 
1923, at 9:27 A.M. and covering Lot 64 in Square 441—Con¬ 
sideration Ten Dollars ($10.00), and recorded in Liber 5052 
at folio 443. 
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Michael Holzbeierlein to Holzbeierlein & Sons, Inc., a 
Corporation deed dated September 24, 1923, and recorded 
as Instrument No. 159 on September 25, 1923, at 1:3if P.M. 
and Covering Lot 60 in Square 441—Consideration Ten 
Dollars ($10.00), and recorded in Liber 5072 at folio |67. 

12. That the defendant Holzbeierlein & Sons, Inc., a Cor¬ 
poration, was organized by the defendant Michael M. Holz¬ 
beierlein, also called Michael Holzbeierlein, on August 21, 
1923 at 1:00 P.M. for the sole and individual purposel of re¬ 
ceiving and holding the title to the aforesaid real estate and 
bakery business with the intent to defraud, misrepresent 
and deceive the plaintiff, Emma M. Holzbeierlein ind to 
keep the said plaintiff, Emma M. Holzbeierlein from partici¬ 
pating in accordance with law in her dower interests in the 
real estate thereof and her legal and equitable distribution 
in the personal property thereof. 

That said corporation never paid any good or valuable 
consideration in it’s acquisition and ownership of sa|d real 
estate and baking business, it having been organize^ with 
an original capital of One Thousand Dollars ($1,000) and 
an authorized capital of Two Hundred Thousand dollars 
($ 200 , 000 ). | 

That said corporation has never functioned as a corpora¬ 
tion or exercised any of the privileges of corporate exis¬ 
tence and that the Charter and corporate existence qf said 
corporation was permitted to lapse from the time of its cre¬ 
ation on to wit: August 21, 1923, until February 6, 1$33, by 
virtue of its failure to make corporate returns, maintain an 
office in the State of Delaware and pay the franchise taxes 
collected by the State of Delaware in accordance wfth the 
Laws of the State of Delaware. 

That the defendant Michael M. Holzbeierlein, alsc^ called 
Michael Holzbeierlein, has always conducted said baking 
business since the creation of said corporation under his 
sole and individual trade name M. Holzbeierlein evi¬ 
denced by his stationery and delivery tickets, copies of 
which are filed herewith marked Plaintiff’s Exhibits A & B; 

and that there is also filed herewith a certified copy of 
7 the Charter of the defendant corporation, Hofzbeier- 
lein & Sons, Inc., under the Seal of the Secretary of 
State for the State of Delaware, marked Plaintiff’s Ex¬ 
hibit C. 
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That all the banking business conducted in operation and 
conjunction with said baking business is and has always been 
conducted under the trade name of the defendant M. Holz- 
beierlein and signed by said defendant Michael M. Holz¬ 
beierlein, also called Michael Holzbeierlein, under the name 
and signature of M. Holzbeierlein and that no other person 
and no corporate signature whatsoever partcipates in said 
account. 

That said defendant corporation, Holzbeierlein & Sons, 
Inc., delivered all its stock, the amount of which is unknown 
to the plaintiff, unto Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, who in turn delivered said stock unto 
the defendant Harry A. Grant as Holder in Escrow or as 
Trustee with instructions to deliver all of said stock upon 
the death of the said Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, unto his three children by his first 
marriage, defendants herein, to wit: Henry H. Holzbeier¬ 
lein, William H. Holzbeierlein and Marie C. Luckett, to be 
their absolute property and estate. 

That obviously said corporation was organized for the 
purpose of forming and creating a conduit through which 
the ownership of said real estate and baking business could 
pass upon the death of the said defendant Michael M. Holz¬ 
beierlein, also Called Michael Holzbeierlein, free from and 
clear of testamentary control and the participation of the 
plaintiff, Emma M. Holzbeierlein, in accordance with her 
rights and equities as provided by lavr; nevertheless reserv¬ 
ing unto the defendant Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, his absolute control and dominion in 
the ownership and possession of said business by virtue of 
his ownership of the stock of said corporation for and dur¬ 
ing the term of his natural life. 

That since the plaintiff, Emma M. Holzbeierlein, first 
learned of the creation of said corporation and the convey¬ 
ance of the aforesaid real estate and baking business she 
has not consented, acquiesced or approved said 
8 transactions and has most violently protested against 
the same; and that when plaintiff, Emma M. Holz¬ 
beierlein, confronted the defendant Michael M. Holzbeier¬ 
lein, also called Michael Holzbeierlein, he acknowledged to 
this plaintiff that the same was true and correct and that his 
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only explanation to the plaintiff was that because she pras a 
woman she “ could not run the business/ ’ 

13. That some years ago the defendant, Michael M. Holz- 
beierlein, also called Michael Holzbeierlein, took out p life 
insurance policy with the Bankers Life Company, a Cor¬ 
poration, one of the defendants herein, for the sum of JSrxty 
Thousand Dollars ($60,000) and that about January 1,1933, 
said policy or policies became fully paid and nonaccefesible 
and that the said Michael M. Holzbeierlein, also tailed 
Michael Holzbeierlein, instead of withdrawing and receiving 
the proceeds of said insurance from said company penhitted 
the funds to remain with it indicating to said company that 
he w’ould subsequently designate the beneficiaries to rtceive 
the proceeds of said policy or policies. 

14. That the said Michael M. Holzbeierlein, also flailed 
Michael Holzbeierlein, is the owner of other real Estate 
situate and being in the City of Washington, District of 
Columbia, also certain property in the State of Virginia and 
possesses large and valuable bank and building association 
deposits and stock and bond holdings in various corpora¬ 
tions, the amount and total of which this plaintiff believes 
to be approximately Three Hundred and Fifty Thousand 
Dollars ($350,000). 

15. That on or about January 17, 1933, the defendant 
Michael M. Holzbeierlein, also called Michael Holzbeierlein, 
caused to be presented to the plaintiff a deed in trust yhere- 
by she would release and discharge all the rest and residue 
of the estate of the said defendant Michael M. Holzbeierlein, 
also called Michael Holzbeierlein, from any claim of flower 
or right to participate in the personal estate and ip lieu 
thereof said plaintiff was to receive the life incom^ only 
from the proceeds of the aforesaid life insurance policy or 
policies of Sixty Thousand Dollars ($60,000) and in addi¬ 
tion thereto the sum of thirty-Five Hundred Dollars 

($3,500) in cash and half interest in their hojne lo- 
9 cated at 5521 Connecticut Avenue, N.W., with po fur¬ 
ther claim or right whatsoever against his ^state. 
At the time said deed in trust was offered to petitioner, no 
mention whatsoever w r as made of the transfers of th^ vari¬ 
ous parcels of real estate and the baking business heretofore 
more fully mentioned and described. The plaintiff c^esired 
some explanation why such trust deed was necessary and as 
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a result thereof received from the defendant Harry A. 
Grant, acting as Attorney for the defendant Michael M. 
Holzbeierlein, also called Michael Holzbeierlein, a letter un¬ 
der date of January 17, 1933, a copy of which is filed here¬ 
with marked Plaintiff’s Exhibit D, stating that if she sur¬ 
rendered all interests in the defendant, Michael M. Holz¬ 
beierlein ’s, also called Michael Holzbeierlein’s, real estate 
she would receive the benefits on the said deed in trust. 

That the plaintiff thereafter declined and refused to sign 
said deed in trust and about October 15, 1933, she was 
offered a copy of a Will alleged to have been signed by the 
defendant Michael M. Holzbeierlein, also called Michael 
Holzbeierlein, in which she was to receive the sum of Two 
Hundred Dollars ($200) per month for a period of ten years 
and a cash legacy of Thirty-Five Hundred Dollars ($3500), 
Two Hundred Do! ars ($200) annually for fuel for the 
household and Three Hundred and Sixty Dollars ($360) for 
taxes for said household in full and complete acceptance of 
all her rights and equities in the estate of the said Michael 
M. Holzbeierlein, also called Michael Holzbeierlein. 

That she was informed at the time said Will was pre¬ 
sented that the children to wit: the defendants Henry H. 
Holzbeierlein, William H. Holzbeierlein, and Marie Char¬ 
lotte Luckett, would no longer permit or tolerate her receiv¬ 
ing the income from the insurance trust created but that 
they insisted that said insurance money of Sixty Thousand 
Dollars ($60,000) would become their outright property and 
estate free and clear of any participation by this plaintiff 
and that consequently her only opportunity of participating 
in the defendant, Michael M. Holzbeierlein, also called 
Michael Holzbeierlein’s estate was to take under the Will to 
the extent of Two Hundred Dollars ($200) per month 
10 for a period of ten years and the cash legacy of 
Thirty-Five Hundred Dollars ($3500). 

That when ihe copy of the Will offered to the plaintiff 
was compared with the original Will, it differed in many 
and numerous paragraphs and provisions. 

That the plaintiff, Emma M. Holzbeierlein, has recently 
been informed that the Sixty Thousand Dollars ($60,000) 
insurance trust payable by the Bankers Life Company, a 
Corporation, and one of the defendants herein, has been 
made payable out rightly on an annuity basis unto the three 
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defendants Henry H. Holzbeierlein, William H. Holzbeier- 
lein and Marie C. Luckett, free and clear of any participa¬ 
tion by the plaintiff. 

16. That the said defendant Michael M. Holzbeierlein. also 
called Michael Holzbeierlein, has with systematic regularity 
advanced to his three children by the first marriage the 
sum of Two Hundred and Fifty Dollars ($250) a month for 
the last eleven years as a deposit in local building associa¬ 
tions so that they could build up and develop an independent 
competency of their own. That in addition to the aforesaid 
deposits the said Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, has advanced, given and extended 
unto his said three children by his first marriage different 
other and divers sums of money for their personal use 
largely in excess of any reasonable or casual gift of money 
and free from and clear of any sense of obligation com¬ 
pelling the repayment of said moneys. That the defendants 
Henrv H. Holzbeierlein and William H. Holzbeierleih are 
employed in said business for which they recive indepen¬ 
dent of any other moneys, their adequate compensation for 
their services rendered to said business, and that th^ de¬ 
fendant Marie C. Luckett was also engaged in said business 
up to about six years ago for which she likewise received 
an adequate compensation for her services. 

That the plaintiff immediately upon her arrival in Wash¬ 
ington in company with the defendant Michael M. Holz¬ 
beierlein, also called Michael Holzbeierlein, went to live with 
said defendant in his apartment at No. 1849—7th Street, 
N. W., Washington, D. C. and continued to live f;here 
11 with defendant for the next succeeding four ^ears 
when they moved to their present address at 5521 
Connecticut Avenue, N.W.; that during the plaintiff’s entire 
residence at No. 1849—7th Street, N.W. she rendered per¬ 
sonal and manual services in the conduct and operation of 
said baking business but all without any compensation yrhat- 
soever for her services. 

That the said Dora Holzbeierlein, deceased, the firstj wife 
of the said Michael M. Holzbeierlein, also called Michael 
Holzbeierlein, died intestate so far as the probate records 
of the District of Columbia disclose and that her only estate 
consisted of one or two small parcels of real estate which 
have been sold and conveyed by the defendant Micha&l M. 
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Holzbeierlein, also called Michael Holzbeierlein, as widower 
and the three children as the sole heirs a*t law as disclosed 
bv a deed from Michael Holzbeierlein, widower of Dora H. 
Holzbeierlein, deceased, Henry Herman Holzbeierlein and 
William Henry Holzbeierlein and Marie Charlotte Lnckett 
sole heirs at law’ of said Dora H. Holzbeierlein to Charles 
and Annie C. Sturbitts dated December 14, 1925 recorded 
December 19, 1925 at Liber 5666 at folio 204 covering lots 
34, 35, 36 in Square 1747. 

17. That the said Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, on or about August 25, 1924 pur¬ 
chased premises 5521 Connecticut Avenue N.W. at which 
address plaintiff and defendant Michael M. Holzbeierlein, 
also called Michael Holzbeierlein, make their home. That 
at the time of the purchase of said property, the said defen¬ 
dant Michael M. Holzbeierlein, also called Michael Holz¬ 
beierlein, placed against said property a loan of Seven 
Thousand Dollars ($7000) vrhich remains unpaid and un¬ 
satisfied at the present date and is the only encumbrance so 
far as the plaintiff is informed and therefore believes that 
exists against any of the real estate owned by said Michael 
M. Holzbeierlein, also called Michael Holzbeierlein. That 
the title to said property improved by premises 5521 Con¬ 
necticut Aventie, N.W., is in the said plaintiff and the de¬ 
fendant Michael M. Holzbeierlein, also called Michael 
Holzbeierlein, as tenants in common and the plaintiff is in¬ 
formed and being so informed believes that said trust 

12 is carried against said property so that said plaintiff, 
Emma M. Holzbeierlein, can at any time be divested 
of her interest in said property by a foreclosure against 
said real estate. 

18. That the defendant Michael M. Holzbeierlein, also 
called Michael Holzbeierlein, has never advanced or given 
to plaintiff any sum of money as her sole and separate es¬ 
tate but has only contributed to the bare necessities of the 
household, whereas said plaintiff has contributed all and 
any income which she derived from her personal estate 
toward the household as well as the sum of about three 
Thousand Dollars ($3000) w’hich she derived from the sale 
of certain real estate owned here. 

19. That the said defendant Michael M. Holzbeierlein, also 
called Michael Holzbeierlein, is systematically endeavoring 
to divest himself of all his ownership in his real estate and 


MICHAEL M. HOLZBEIERLEIN AND THE BANKERS LIFE O 


. 13 


I 

i 


personal property by the creation of the aforesaid colora¬ 
tion, by the attempted execution of deeds in trust, by the 
outright transfer of personal property to his aforesaid three 
children, the defendants herein Henry H. Holzbeierlein, 
William H. Holzbeierlein and Marie C. Luckett, with fhe in- 
tent and purpose of defrauding and defeating any and all 
claims which the plaintiff herein might have or will have 
either by way of inchoate or consummate dower interests in 
real estate or testamentary participation in the personal 
estate of said defendant Michael M. Holzbeierlein, also 
called Michael Holzbeierlein. 

20. That the plaintiff is informed by counsel learned in 
the law that she possesses inchoate dower rights in the real 
estate transferred to the defendant corporation Holzbeier¬ 
lein & Sons, Inc. and her rights and equities inchoate pi the 
baking business and personal property conveyed to said 
defendant corporation Holzbeierlein & Sons, Inc., and that 
for her to delay in asserting said claim or protesting the 
transfer of said real estate and personal property jwould 
defeat her claim in the event of the death or demise of said 
defendant Michael M. Holzbeierlein, also called Michael 
Holzbeierlein. 

That it therefore becomes necessary for her to seek the 
intervention of this Honorable Court so that the afoj-esaid 
transfers of real estate and personal property in- 
13 eluding the aforesaid baking business can be ignored 
and suppressed so far as the same might and do in¬ 
volve or extinguish any inchoate right of dower or partici¬ 
pation in the personal estate of the said Michael M. Holz¬ 
beierlein, also called Michael Holzbeierlein. 

21. That the said plaintiff, Emma M. Holzbeierlein, lias no 
plain, adequate or complete remedy at law and she is there¬ 
fore compelled to seek the intervention of a Court of Equity. 

WHEREFORE THE PREMISES CONSIDERED, 
plaintiff prays: 

1. That a United States writ of subpoena issue against all 
the defendants named herein compelling them to appear and 
answer the allegations of this petition. 

2. That the defendants Michael M. Holzbeierleinj also 
called Michael Holzbeierlein, Henry H. Holzbeierleinj Wil¬ 
liam Henry Holzbeierlein and Marie C. Luckett be| tem¬ 
porarily and permanently enjoined and restrained from 
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transferring, selling, conveying, giving, exchanging or in 
any way disposing of any stock or certificate or certificates 
of stock representing the capital stock, or any part thereof, 
of the Holzbeierlein & Sons, Inc., a Corporation. 

3. That the defendants Michael M. Holzbeierlein, also 
called Michael Holzbeierlein, Henry H. Holzbeierlein, Wil¬ 
liam Henrv Holzbeierlein, Marie C. Luckett and Holzbeier- 
lein & Sons, Ind, a Corporation, be ordered and directed to 
deliver and surrender unto this Honorable Court all the 
capital stock held by said defendants, issued or unissued in 
the Holzbeierlein & Sons, Inc., a Corporation, and that said 
stock, or certificates of stock, be impounded in this Court 
pendente lite, and upon final hearing thereof said stock be 
cancelled and voided. 

4. That all the deeds conveying the several pieces and 
parcels of real estate from Michael M. Holzbeierlein, also 
called Michael Holzbeierlein, to Holzbeierein & Sons, Inc., 
a Corporation and the Bill of Sale described in said petition 
conveying the baking business and all the personal property 
from Michael M. Holzbeierlein, also called Michael Holz¬ 
beierlein, to the Holzbeierlein & Sons, Inc., a Cor- 

14 poration be declared null and void and cancelled as 

of record and as if the same had never been executed 
insofar as they might concern, involve, include and convey 

anv inchoate or consummate dower interest and inchoate ^r 

* 

consummate distributive share in the personal property be¬ 
longing to the plaintiff, Emma M. Holzbeierlein. 

5. That all the pieces and parcels of real estate conveyed 
by the deeds from Michael M. Holzbeierlein, also called 
Michael Holzbeierlein, to the Holzbeierlein & Sons, Inc., a 
Corporation, and the personal property represented by the 
baking business and conveyed by a Bill of Sale from 
Michael M. Holzbeierlein, also called Michael Holzbeierlein, 
to Holzbeierlein & Sons, Inc., a Corporation, be impressed 
with an inchoate dower right or rights as to the real estate 
and an inchoate distributive share as to the personal prop¬ 
erty in behalf of the plaintiff Emma M. Holzbeierlein as the 
wife of Michael M. Holzbeierlein, also called Michael Holz¬ 
beierlein. 

6. That the defendant, the Bankers Life Company, a cor¬ 
poration, be enjoined and restrained temporarily until the 
final hearing of this cause from paying unto the National 
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Savings and Trust Company as trustee or 


Henry H. Holz- 


beierlein, William Henry Holzbeierlein, or Marie C. Lijckett 
the proceeds of a certain insurance policy or policies dn the 
life of Michael M. Holzbeierlein, also called Michael jEIolz- 
beierlein, in the aggregate sum of Sixty Thousand Dollars 
($60,000), and that in the event of the demise or death of 
the said Michael M. Holzbeierlein, also called Michael fclolz- 
beierlein, pending the final hearing of this cause that said 
money the proceeds of the aforesaid insurance policy or 
policies be paid into this Honorable Court and thereiii held 


until final disposition of this cause. 

7. That the defendant Holzbeierlein & Sons, Inc., a cor¬ 
poration, be enjoined and restrained from transferring, con¬ 
veying, selling, giving or disposing of any or all of the 
pieces and parcels of real estate received by it from Michael 
M. Holzbeierlein, also called Michael Holzbeierlein^ and 
Harry A. Grant and that said Holzbeierlein & Sons, Inc., a 
Corporation, be likewise enjoined and restrained ifrom 

transferring, conveying, exchanging, giving or ip any 
15 wise surrendering or parting with the possession of 
the personal property included under the Bill of Sale 
dated September 26,1923, or in any wise received by if] from 
Michael M. Holzbeierlein, also called Michael Holzbeierlein, 
pendente lite and that upon final hearing of this caus^ said 
defendant Holzbeierlein & Sons, Inc., a Corporation be per¬ 
petually and permanently enjoined and restrained as ^fore- 
said. 

8. That the defendants Henry H. Holzbeierlein, William 


H. Holzbeierlein and Mario C. Luckett be temporarily and 
permanently enjoined and restrained from parting wfith, 
transferring, giving, devising, conveying or in any wise 
surrendering any real estate or personal property received 
by them individually or collectively from Michael M. Holz¬ 
beierlein, also called Michael Holzbeierlein in derogation of 
the rights of Emma M. Holzbeierlein, wife of Michael M. 
Holzbeierlein, also called Michael Holzbeierlein, to partici¬ 
pate in any inchoate rights as a distributee of personal 
property. j 

9. That the National Savings and Trust Company, a 


Trustee, be enjoined and restrained temporarily and, upon 
final hearing of this cause, permanently and perpetually en¬ 
joined and restrained from receiving or collecting anjl pay- 
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ing out, if, it has already received the proceeds of the life 
insurance policy or policies, or the money or moneys there¬ 
from, paid by or to be paid by the Bankers Life Company 
of Des Moines, Iowa, and insuring the life of Michael M. 
Holzbeierlein, also called Michael Holzbeierlein. 

10. That a Rule to Show Cause issue against the several 

defendants compelling them, and each of them, to appear 

and show cause on a dav certain to be named bv the Court 

* « 

why the prayers of this petition should not be granted tem¬ 
porarily and pending the final hearing of this Cause. 

11. That the Court grant such other and further relief as 
it deems necessary in the premises. 

i EMMA M. HOLZBEIERLEIN. 

16 District of Columbia, $ s : 

I, Emma M. Holzbeierlein, the subscriber named in the 
Annexed Petition, do solemnly swear that I have read the 
Petition and know the contents thereof, and I do verilv be- 
lieve the same to be true. 

EMMA M. HOLZBEIERLEIN 

SUBSCRIBED AND SWORN TO before me this 15th 
day of February, A.D. 1934. 

W. H. WILL 

(Seal) Notary Public, D. C. 

Vincent L Toomey 


(Here follows Plaintiff’s Exhibits “A” and “B” marked 
page 17.) 



PLAINTIFF'S EXHIBITS “A" & "B 


N«* Center Market. 

5th driest.. N.W. 
Stand* 107-109 

Eastern Market 

Stands 55-56 

Alexandria. Va.. Market 


M. HOLZBEIERLEIN 

Fa-Mus Bakery 
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PLAINTIFF’S EXHIBIT “C” 

Certificate of Incorporation 

°f 

Ilolzbeierlein and Sons, Inc. 

WE, THE UNDERSIGNED, in order to form a corpora¬ 
tion for the purposes hereinafter stated, under and pursu¬ 
ant to the provisions of the General Corporation Law of the 
State of Delaware, being Chapter 65 of the Revised Code 
of 1915, and the acts amendatory thereof and supplemental 
thereto, do herebv certifv as follows: 

FIRST: The name of the corporation is 
HOLZBEIERLEIN AND SONS, INC. 

SECOND: The principal office of the corporation is to be 
located in the City of Dover, in the County of Kent, jin the 
State of Delaware. The name of its resident agent is the 
UNITED STATES CORPORATION COMPANY, jwhose 
address is No. 19-21 Dover Green in said city. 

THIRD: The nature of the business of the corpojration 
and the objects or purposes proposed to be transacted pro¬ 
moted or carried on by it, are as follows, to wit: 

To manufacture, buy, sell, deal in and with pastry, bread, 
cakes, pies, biscuits, crackers, confectionery and all other 
food products; also baking powders and yeast and a^l sub¬ 
stances and ingredients generally used in the making of 
same and all by-products derived therefrom, and to carry 
on any other business designed in any vray to promote any 
and all of the objects and purposes named above, j 

To manufacture, buy, sell, deal in, and to engage in, con¬ 
duct and carry on the business of manufacturing, buying, 
selling and dealing in goods, wares and merchandise of 
every class and description; 

To improve, manage, develop, sell, assign, jtrans- 
19 fer, lease, mortgage, pledge, or otherwise dispose of 
or turn to account or deal with all or any pant of 
the property of the company, and from time to time tjo vary 
any investment or employment of capital of the company; 

To borrow money, and to make and issue notes, (bonds, 
debentures, obligations and evidences of indebtedness of all 
kinds, whether secured by mortgage, pledge or otherwise, 
without limit as to amount, and to secure the same bjj mort- 
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gage, pledge or otherwise; and generally to make and per¬ 
form agreements and contracts of every kind and descrip¬ 
tion; 

To the same extent as natural persons might or could do, 
to purchase or otherwise acquire, and to hold, own, main¬ 
tain, work, develop, sell, lease, exchange, hire, convey, mort¬ 
gage or otherwise dispose of and deal in, lands and lease¬ 
holds, and any interest, estate and rights in real property, 
and any personal or mixed property, and any franchises, 
rights, licenses or privileges necessary, convenient or ap¬ 
propriate for any of the purposes herein expressed; 

To apply for, obtain, register, purchase, lease or other¬ 
wise to acquire and to hold, own, use, develop, operate and 
introduce, and to sell, assign, grant licenses or territorial 
rights in respect to, or otherwise to turn to account or dis¬ 
pose of, any copyrights, trade marks, trade names, brands, 
labels, patent rights, letters patent of the United States or 
of any other country or government, inventions, improve¬ 
ments and processes, whether used in connection with or se¬ 
cured under letters patent or otherwise; 

To do all and everything necessary, suitable and proper 
for the accomplishment of any of the purposes or the at¬ 
tainment of any of the objects or the furtherance of any 
of the powers hereinbefore set forth, either alone or 
20 in association with other corporations, firms or indi¬ 
viduals, and to do every other act or acts, thing or 
things incidental or appurtenant to or growing out of or 
connected with the aforesaid business or powers or any part 
or parts thereof, provided the same be not inconsistent with 
the laws under which this corporation is organized; 

To acquire by purchase, subscription or otherwise, and to 
hold for investment or otherwise and to use, sell, assign, 
transfer, mortgage, pledge or otherwise deal with or dispose 
of stocks, bonds or any other obligations or securities of 
any corporation or corporations; to merge or consolidate 
with any corporation in such manner as may be permitted 
by law; to aid in any manner any corporation whose stock, 
bonds or other obligations are held or in any manner 
guaranteed by the company, or in which the company is in 
any way interested; and to do any other acts or things for 
the preservation, protection, improvement or enhancement 
of the value of any such stock, bonds or other obligations, 
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or to any acts or things designed for any such purpose; 
and while owner of any such stock, bonds or other Obliga¬ 
tions to exercise all the rights, powers and privileges of 
ownership thereof, and to exercise any and all voting 
powers thereon; to guarantee the payment of dividends 
upon any stock, or the principal or interest or both of any 
bonds or other obligations, and the performance of aijy con¬ 
tracts ; 

The business or purpose of the company is from time to 
time to do any one or more of the acts and things lierein- 
above set forth, and it shall have power to conduct and 
carry on its said business, or any part thereof, and tb have 
one or more offices, and to exercise all or any of ifs cor¬ 
porate powers and rights, in the State of Delkware, 
and in the various other states, territories, colonies 
21 and dependencies of the United States, in the district 
of Columbia, and in all or any foreign countijies. 

FOURTH: The amount of the total authorized Capital 
stock of the corporation is TWO HUNDRED THOUSAND 
DOLLARS ($200,000.00) divided into TWO THOUSAND 
(2,000) shares of ONE HUNDRED DOLLARS ($100.00) 
each. The amount of Capital Stock with which it will 
commence business is ONE THOUSAND DOLLARS 
($1,000.00). j 

FIFTH: The names and places of residence of bach of 
the original subscribers to the capital stock and the ilumber 
of shares subscribed for by each are as follows: 

NAME RESIDENCE NO. OF SCARES 

C. H. JARVIS DOVER, DELAWARE 4 

E. E. CRAIG DOVER, DELAWARE 3 

M.F. VANCE DOVER, DELAWARE 3 j 

SIXTH: The corporation is to have perpetual existence. 

SEVENTH: The private property of the stockholders 
shall not be subject to the payment of corporate debts! to any 
extent whatever. 

EIGHTH: The number of directors of the corporation 
shall be fixed and may be altered from time to time may 
be provided in the By-Laws. In case of any increase in the 
number of directors, the additional directors may be (elected 
by the directors or by the stockholders at an annual pr spe¬ 
cial meeting, as shall be provided in the By-Laws. 
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The directors from time to time may determine whether 
and to what extent, and at what times and places and under 
what conditions and regulations, the accounts and books of 
the company (other than the stock ledger), or any of them, 
shall be open to the inspection of the stockholders; and no 
stockholder shall have any right to inspect any ac- 

22 count or book or document of the company, unless 
expressly so authorized by statute or by a resolution 

of the stockholders or the directors. 

The directors in their discretion may submit any con¬ 
tract or act for approval or ratification at any annual meet¬ 
ing of the stockholders or at any meeting of the stockholders 
called for the purpose of considering any such act or con¬ 
tract, and any contract or act that shall be approved or be 
ratified by the vote of the holders of a majority of the capi¬ 
tal stock of the company which is represented in person or 
by proxy at such meeting (provided that a lawful quorum 
of stockholders be there represented in person or by proxy) 
shall be as valid and as binding upon the corporation and 
upon all the stockholders, as though it had been approved or 
ratified by every stockholder of the corporation, whether or 
not the contract or act would otherwise be open to legal at¬ 
tack because of directors 9 interest, or for anv other reason. 

The directors shall also have power, without the assent or 
vote of the stockholders, to make and alter bv-laws of the 
corporation; to fix the times for.the declaration and pay¬ 
ment of dividends; to fix and vary the amount to be reserved 
as working capital; to authorize and cause to be executed 
mortgages and liens upon all the property of the corpora¬ 
tion, or any part thereof. 

The directors shall also have power, with the consent in 
writing of a majority of the holders of the voting stock is¬ 
sued and outstanding, or upon the affirmative vote of the 
holders of a majority of the stock issued and outstanding 
having voting power, to sell, lease or exchange all of its 
property and assets, including its good will and its cor¬ 
porate franchises, upon such terms and conditions as the 
board of directors deem expedient and for the best 

23 interests of the corporation; to determine the use 
and disposition of any surplus or net profits over and 

above the capital stock paid in, and in their discretion the 
directors may use and apply any such surplus or accumu- 
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lated profits in purchasing or acquiring the bonds or other 
obligations or shares of capital stock of the corporation, to 
such extent and in such manner and upon such teijms as 
the directors shall deem expedient; but shares of such capi¬ 
tal stock so purchased or acquired may be resold unless 
such shares shall have been retired for the purpose of de¬ 
creasing the corporation’s capital stock so provided t}y law. 

In addition to the powers and. authorities hereinbefore or 
by statute expressly conferred upon them, the directors are 
hereby empowered to exercise all such powers and Ido all 
such acts and things as may be exercised or done by the 
corporation; subject, nevertheless, to the provisions of the 
statutes of Delaware, of this certificate, and to any bkr-laws 
from time to time made by the stockholders; provided, how¬ 
ever, that no by-law so made shall invalidate any prior act 
of the directors which would have been valid if such pv-law 
had not been made. 

IN WITNESS WHEREOF, we have hereunto sbt our 
hands and seals, the 21st day of August, 1923. 

C. H. JARVIS (L.S.) 

E. E. CRAIG (L.S.) 

M. F. VANCE (L.S.) 

In presence of: 

EDWIN F. WOOD 
as to all. 

24 State of Delaware, 

County of Kent, ss: 

BE IT REMEMBERED that on this 21st day of August, 
A. D., 1923, personally came before me, EDWIN F. WOOD, 
a Notarv Public in and for the County and State aforesaid, 
C. H. JARVIS, E. E. CRAIG and M. F. VANCE, parties 
to the foregoing certificate of incorporation, known to me 
personally to be such, and severally acknowledged tlie said 
certificate to be the act and deed of the signers respectively, 
and that the facts therein stated are truly set forth. 

GIVEN under my hand and seal of office the day aiid year 
aforesaid. 

EDWIN F. WOOD 
Notary Public 

EDWIN F. WOOD 
Notary Public 

Appointed March 12, 1921 for four years Delaware. 
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25 PLAINTIFF’S EXHIBIT “D” 

LAW OFFICES OF 
HARRY A. GRANT 
TRANSPORTATION BUILDING 
WASHINGTON, D. C. 

January 17, 1933 

Mrs. Emma Holzbeierlein, 

5521 Conn. Ave., N.W r ., 

Washington, D. C., 

My dear Emma: 

You have asked me to put in writing the different items 
which vou will receive in the event of the death of your 
husband, and, in compliance therewith the following is 
stated: 

It is proposed to set up for your benefit a trust fund of 
sixty thousand dollars, which is to be derived from an in¬ 
surance trust that Lmcle Mike has alreadv created for the 
children, it being understood that during your life time you 
will receive the income therefrom but vou have no owner- 
ship therein, and, at your death it shall go as further con¬ 
templated by his will. 

In addition thereto you are to receive the sum of thirty- 
five hundred dollars in cash, payable as soon after his death 
as possible by the executors of the estate. 

The real estate in which you now live, No. 5521 Connecti¬ 
cut Avenue is now held one-half by vou and one-half bv 

Uncle Mike. In event of vour death before his vour half 

* %> 

would go to Edna. In event of his death before vours, his 
half goes to his estate, except that as the will now stands 
there is a provision that the half owned by him shall eventu¬ 
ally be vested in Edna so that she shall have the entire prop¬ 
erty. So long as you shall live the trustees under the will 
are required to pay the taxes on this property, which 
amount to about $382.00 per year now. 

I have no interest in this matter whatsoever. I have tried 
to get the matter straightened out between you and Uncle 
Mike. I am ready to carry out any agreement reached by 
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you when the same is decided, 
hear from you. 


I shall therefore wait to 


HAG :L 


Yours very truly, 


Signed: HARRY A. GRANT. 

Harry A. Grant 


P.S. It is understood that upon your acceptance of the 
foregoing or whatever may be decided upon that vbu im¬ 
mediately release all rights to the real property of [Uncle 
Mike by executions of deeds to to the realty corporation pro¬ 
posed to own such real estate. 

Hag 

“COPY” 

26 Answer to Bill of Complaint and Rule to 

Show Cause 

Filed March 8 1934 


* 




* 


Now comes the defendant, Bankers Life Company, and 
for answer to the Bill of Complaint and Rule to Show! Cause 
herein savs: 

1. It is without knowledge as to the allegations! as to 
Paragraph 1 of the Bill of Complaint. 

2. It admits the allegations of Paragraph 2 of the (Bill of 
Complaint. 

3. It is without knowledge as to the allegations of Par¬ 
agraphs 3 of the Bill of Complaint. 

4. It admits the allegations of Paragraph 4 of the Bill 
of Complaint. 

5. It admits the defendant. National Sav 
27 Trust Company is a corporation organized ^nd ex¬ 
isting under and by virtue of the laws of the district 
of Columbia. It denies that it is a party to the trust agree¬ 
ment described in Paragraph 5 of the Bill of Complaint 
and is without knowledge of such a trust agreement hs that 
described in this paragraph. 

6. If is without knowledge as to allegations as td Para¬ 
graph 6 of the Bill of Complaint. 


ngs 


& 
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7. It admits that the defendant, Harry A. Grant, is a 
resident of the City of Washington, District of Columbia. 
It is without knowledge as to the remaining allegations of 
Paragraph 7 of the Bill of Complaint. 

8, 9, 10. It is without knowledge as to the allegations of 
Paragraphs 8, 9 and 10 of the Bill of Complaint. 

11. It is without knowledge as to the allegations of Par¬ 
agraph 11 of the Bill of Complaint, except with respect to 
those allegations as mav be verified bv reference to the land 
records of the District of Columbia. It admits that the Bill 
of Sale described on page 5 of the Bill of Complaint was 
recorded on the date alleged in the Bill of Complaint. It 
admits that except for the corrections herein noted the 
deeds described on pages 5 and 6 of the Bill of Complaint 
were recorded as alleged. The deed to the north part of 
Lot 59 in Square 441 was recorded on September 24, 1923 
instead of December 24,1923, as alleged in the Bill of Com¬ 
plaint. The deed to Lot 25 in Square 441 was recorded as 
instrument Xo. 52 instead of instrument Xo. 17, as alleged 
in the Bill of Complaint. The deed recorded in Liber 5052 

at folio 441 conveyed the south part of Lot 59 in 
28 Square 441 instead of Lot 59 in Square 441. The 
deed recorded in Liber 5052 at folio 442 conveved 
Lots 62 and 63 in Square 441 instead of Lot 62 in Square 
441 as alleged in the Bill of Complaint. The deed recorded 
in Liber 5052 at folio 443 conveyed Lots 64 and 65 in Square 
441 instead of Lot 64 in Square 441 as alleged in the Bill 
of Complaint. 

12. It is without knowledge as to the allegations of Par¬ 
agraph 12 of the Bill of Complaint. 

13. It denies that the defendant, Michael M. Holzbeier- 
lein, took out with this defendant a life insurance policy for 
the sum of $60,000.00 as alleged in this paragraph of the 
Bill of Complaint. It admits that life insurance policies 
were issued by it to said defendant in an aggregate amount 
of $60,000.00 and that said policies are now fully paid. It 
denies the remaining allegations of this paragraph. It 
avers the facts with respect to the matters referred to in 
this paragraph of the Bill of Complaint to be as follows: 

On or about July 28, 1931, it issued to the defendant, 
Michael M. Holzbeierlein, two life insurance policies insur- 
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ing the life of said defendant, Michael M. Holzbeiejrlein in 
the amount of $10,000.00 each, aggregating $20,000.00. Said 
defendant, Michael M. Holzbeierlein, first designated as 
beneficiaries to share equally under said policies, Henry H. 
Holzbeierlein, William H. Holzbeierlein and Marie C. 
Luckett. On or about November 29, 1926, pursuant to a re¬ 
quest of the said defendant, Michael M. Holzbeierlein, it 
endorsed upon each of said policies a change of 

29 beneficiary making each of said policies payable to 
the National Savings and Trust Company, Wjashing- 

ton, D. C., Trustee. 

On or about July 28, 1921, it issued to the defendant, 
Michael M. Holzbeierlein, a life insurance policy insuring 
the life of said defendant in the amount of $5,000.00. On or 
about April 25, 1922, it issued a life insurance policy to said 
defendant, Michael M. Holzbeierlein, insuring his life in 
the amount of $20,000.00, and on or about the saijie date 
issued to said defendant another policy insuring his life in 
the amount of $5,000.00. Said policies, issued July 28,1921, 
and April 25,1922, were originally payable to the saifue ben¬ 
eficiaries as were the three policies first mentioned. On 
the same date, as in the case of said three policies first men¬ 
tioned, and at the request of the said insured it endorsed 
upon each of said policies a change of beneficiaries mak¬ 
ing each of said policies payable to the National Savings 
and Trust Company, Washington, D. C., Trustee. 

On or about July 17, 1923, it issued to the defendant, 
Michael M. Holzbeierlein, a life insurance policy insuring 
said defendant’s life in the amount of $10,000.00. The orig¬ 
inal beneficiary under this policy was Marie Luckett. Sub¬ 
sequently, on or about November 29, 1926, pursuant jo a re¬ 
quest of said insured, it endorsed upon said policy a ^hange 
of beneficiary making said policy payable to the National 
Savings and Trust Company, Washington, D C. Trustee. 

All of said insurance policies are now fully paid. 

30 No portion of the principal sums of these policies be¬ 
comes payable until the death of the insured. It is 

now paying dividends on the said policies in cash to jthe in¬ 
sured as such dividends become due and payable. 

14. It is without knowledge as to the allegations oti Para¬ 
graph 14 of the Bill of Complaint. 
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15. It is without knowledge as to the allegations of Para¬ 
graph 15 of the Bill of Complaint, except those contained 
in the last paragraph of said paragraph. With respect to 
the allegations of this paragraph this defendant denies that 
the insurance policies aggregating $60,000.00 in face 
amount are payable outrightly on an annuity basis to the 
defendants, Henry M. Holzbeierlein, William H. Holzbeier- 
lein and Marie 0. Luckett, free and clear of any participa¬ 
tion by the plaintiff, as alleged in the Bill of Complaint. It 
avers that said policies are payable to the National Savings 
and Trust Company, Washington, D. C., Trustee. 

16. It is without knowledge as to the allegations of Para¬ 
graph 16 of the Bill of Complaint, except such as may be 

verified bv the land records of the District of Columbia. It 
* 

admits that there was recorded among the land records of 
the District of Columbia on December 19, 1925, at Liber 
5666 at folio 204, a deed dated December 14, 1925, purport¬ 
ing to convey Lots 34, 35 and 36 in Square 1747 from Mi¬ 
chael H. Holzbeierlein, widower of Dora H. Holzbeierlein, 
deceased, Henry Herman Holzbeierlein, William Henry 
Holzbeierlein and Marie Charlotte Luckett, sole heirs at law 
of said Dora H. Holzbeierlein, to Charles and Annie C. Stur- 
bitts. 

17, 18, 19. It is without knowledge as to the alle- 
31 gations of Paragraphs 17, 18 and 19 of the Bill of 
Complaint. 

20, 21. It is advised that the allegations of Paragraphs 
20 and 21 of the Bill of Complaint are conclusions of law 
which it is not required to answer. 

BANKERS LIFE COMPANY 
Bv B N MILLS 

EDWARD B BURLING 
FONTAINE C. BRADLEY 

Attorneys for Defendant, 

Bankers Life Company. 

State of Iowa, 

County of Polk, ss: 

B. N. Mills, being duly sworn, says that he is Secretary 
of the defendant, Bankers Life Company, a corporation, 
that he has read the foregoing answer by him subscribed as 
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Secretary of said defendant, that he has authority t<) exe¬ 
cute, verify and file this answer on behalf of said defendant 
and that he verily believes the facts stated in said answer 
to be true. 

B N MILLS 

SUBSCRIBED AND SWORN TO before me thijs 5th 
day of March, 1934. 

ETHEL J. BREWiER 
(Seal) Notary Public 

My Commission Expires July 4, 1936 j 

32 Motion to Dismiss 

Filed March 15,1934 

********* 

Comes now the defendants, Michael M. Holzbeierlein, 
Henry H. Holzbeierlein, William H. Holzbeierlein, iMarie 
C. Luckett and Holzbeierlein & Sons, Inc. by their attorney, 
Harry A Grant, and moves the Court to dismiss the Bill 
of Complaint filed in the above entitled cause, and for 
reasons therefore assigns as follows: 

1. The Bill of Complaint states no grounds for equitable 

relief. j 

2. The Bill of Complaint is based upon conclusions and 
inferences, without allegations of fact such as to justify 
equitable relief. 

3. The Plaintiff seeks to establish dower in real property 
of the defendant husband before his death. 

4. Plaintiff is seeking to convert a dower inchoate pito a 
dower consummate before the death of the defendant hus¬ 
band. 

5. Plaintiff seeks to establish dower during the lifetime of 
defendant husband, when she admits by her bill of com¬ 
plaint the existence of a will wdth certain bequest^ and 
trusts in her favor, yet does not aver that she will repounce 
under the will as she must do by section 1173 of the D. C. 
Code. 

6. Plaintiff must await the death of defendant hus- 

33 band before seeking to establish dower, as sh^ may 
at his death then elect to take under the will of de¬ 
fendant husband, but cannot receive both her dower Rights 
and under his will also. 


i 
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7. Plaintiff has no inchoate rights in the personal prop¬ 
erty of the defendant husband under the laws of the Dis¬ 
trict of Columbia. 

8. The common law with relation to the personal prop¬ 
erty of a husband in still in force and effect in the District 

•> 

of Columbia. 

9. Defendant husband has a right to alienate his personal 
property in any manner without the interference or re¬ 
straint of plaintiff. 

10. The Bill of Complaint does not allege facts or grounds 
such as to enable this Court to interfere with or restrain 
defendant husband from alienation of his personal prop¬ 
erty in anv manner. 

11. The law does not presume that gifts or conveyances 
made before marriage by the prospective husband are 
fraudulent, but such fraud must be definitely pleaded in 
fact, which is not done in this Bill of Complaint. 

HARRY A. GRANT, 

Attorney for Michael M. 
Holzbeierlein, Henry H. 
Holzbeierlein, William II. 
Holzbeierlein, Marie C. 
Luckett and Holzbeierlein 
<fb Sons, Inc. 

34 Motion to Dismiss 

Filed March 15 1934 

##**#**#* 

Comes now the defendant, Harry A. Grant, by his at¬ 
torney, Jean H. Horwitz, and moves the Court to dismiss 
the Bill of Complaint filed in the above entitled cause, and 
for reasons therefore assigns as follows: 

1. The Bill of Complaint states no grounds for equitable 
relief. 

2. The Bill of Complaint is based upon conclusions and 
inferences, without allegations of fact such as to justify 
equitable relief. 

3. The plaintiff seeks to establish dower in real property 
of the defendant husband before his death. 

4. Plaintiff is seeking to convert a dower inchoate into a 
dower consummate before the death of the defendant hus¬ 
band. 
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5. Plaintiff seeks to establish dower during the lifetime 
of defendant husband, when she admits by her bill of com¬ 
plaint the existence of a will with certain bequestjs and 
trusts in her favor, yet does not aver that she will renounce 
under the will as she must do by Section 1173 of the D. C. 
Code. 

6. Plaintiff must await the death of defendant hus- 
35 band before seeking to establish dower, as sh|e may 
at his death then elect to take under the will of de¬ 


fendant husband, but cannot receive both her dower rights 
and under his will also. 


7. Plaintiff has no inchoate rights in the personal prop¬ 
erty of the defendant husband under the laws of tt|e Dis¬ 
trict of Columbia. 

8. The common law with relation to the personal prop¬ 
erty of a husband is still in force and effect in the District 
of Columbia. 


9. Defendant husband has a right to alienate hjs per¬ 

sonal property in any manner without interference! or re¬ 
straint of plaintiff. j 

10. The Bill of Complaint does not allege facts or grounds 
such as to enable this Court to interfere with or restrain 
defendant husband from alienation of his personal property 
in any manner. 

11. The law does not presume that gifts or conveyances 
made before marriage by the prospective husband are 
fraudulent, but such fraud must be definitely pleaded in 
fact, which is not done in this Bill of Complaint. 

JEAN H. HORWIljz, 
Attorney for Defendant, Harry A. Grant . 


36 Order Overruling Motion to Dismiss 

Filed April 30 1934 

* * * * # * # * # 

It appearing to the Court that the motion to disihiss in 
the above entitled cause was argued in open court oij April 
18,1934, and upon consideration thereof, it is, by the Court, 
this 30th day of April, A.D. 1934, ORDERED tl^at the 
motion to dismiss the bill of complaint in the above entitled 
cause be and the same is hereby overruled, with th^ right 
to the defendant, Michael M. Holzbeierlein, to ur^e and 
renew the grounds stated and included under his motion in 
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his answer thereto, and said defendant, Michael M. Holz- 
beierlein, to answer said bill of complaint on or before ten 

da vs from the date hereof. 

•> 

JENNINGS BAILEY, 

Justice. 

37 Answer of Michael M. Ilolzheierlein 

Filed May 19 1934 

**«=#*#*#* 

The answer of Michael M. Holzbeierlein to the Bill of 
Complaint filed in the above entitled cause, and reserving- 
all rights under the Motion to Dismiss filed herein by him, 
and not waiving, in my particular, said motion to dismiss, 
or any of the grounds set forth in said Motion to Dismiss, 
respectfully represents to the Court as follows: 

1. Respondent admits the allegations contained in Para¬ 
graph One. 

2. Respondent admits the allegations contained in Para¬ 
graph Two. 

3. Respondent admits the allegations contained in Para¬ 
graph Three. 

4. Answering Paragraph Four, respondent says that the 
said defendant named therein has filed an answer to this 
Bill, and that he is not called upon to answer said Para¬ 
graph. 

5. Answering Paragraph Five, respondent says that the 
said defendant named therein has filed an answer to this 
Bill, and that he is not called upon to answer said Para¬ 
graph. 

6. Answering Paragraph Six, respondent says that the 
said defendant named therein will file an answer to this 

Bill, and that he is not called upon to answer said 

38 paragraph. 

7. Answering Paragraph Seven, respondent says 
that the said defendant named therein will file an answer 
to this Bill, and that he is not called upon to answer said 
Paragraph. , 

8. Respondent admits the allegations contained in Para¬ 
graph Eight. 

9. Answering Paragraphs numbered Nine, your respon¬ 
dent admits the allegations contained in the first paragraph 
thereof, but as to the second paragraph thereof, insofar as 



the same may become material, he calls for strict jproof 
thereof, and neither admits nor denies said allegations. 

10. Respondent, for answer to Paragraphs nuihbered 
Ten, avers that he had known plaintiff for a long time, and 
this his former wife and mother of plaintiff were devoted 
friends, and that it was by reason of this friendship that 
respondent visited plaintiff sometime after the death of his 
first wife; defendant denies there was any treaty of mar¬ 
riage of about six months or that he ever represented or 
informed plaintiff that he was a man of considerable com¬ 
petency and wealth, or any other allegation as set j forth 
in said Paragraphs numbered Ten, concerning his wjealth, 
competency, or what he intended to do for plaintiff. I That 
such things were not discussed. That plaintiff an^i her 
mother, who was very interested in seeing that plaintiff 
married respondent, well knew the competency and Health 
of respondent and that when plaintiff and respondent 
married, they first lived at 1849 Seventh Street, Northwest, 
which is the principal place of business of Holzbeierlein and 
Sons, Inc. Respondent denies the allegations set forth in 
the second paragraph of Paragraphs numbered Ten, and 
says that no representations or statements were made to 
the plaintiff whatsoever, concerning his financial returns 

or properties or real estate, or any statements what- 
39 soever concerning the bakery business. Respondent 

denies the allegations contained in the third para¬ 
graph of Paragraphs numbered Ten, and for more particu¬ 
lar answer says that plaintiff was possessed of little lor no 
property at the time she married respondent; that slie had 
been the wife of a salaried man, who had been unable to 
save little, if any, monies for plaintiff and her daughter; 
that the marriage of plaintiff to respondent was an oppor¬ 
tunity for her to have a means of providing the necessaries 
of life; that she had never known anything but thq most 
conservative living, such as the wife of a medium salaried 
man and his family would expect, and was not used to lux¬ 
ury, extravagance or servants, or any such perquisites. 

11. Answering Paragraph Eleven, your respondent ad¬ 
mits that there was a large bakery business and nine parcels 
of real estate owned by said business, but further avers 
that said bakery business was originally owned by his first 
wife, mother of the defendants, William Holzbeierlein, 
Henry Holzbeierlein, and Marie Luckett, and that they 
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jointly cooperated and worked to make the business a suc¬ 
cess; and, it was understood between respondent and his 
first wife that the business should be transferred to her 
said children. It was by reason of these promises, and of 
a desire to incorporate the business that your respondent 
conveyed the nine parcels of real estate necessary to the 
administration of the bakery business and used in its cor¬ 
porate purposes, together with bakery machinery, delivery 
equipment and all of the personal property used in the 
operation of said business. That plaintiff well knew all of 
these facts and knew that respondent had incorporated said 
business and never made anv dissent thereto or in anv wise 
communicated to respondent that she intended to make any 
claim for any of her alleged rights in any of the property 
of the corporation, which had been owned by respondent 
prior to his marriage, and which he had conveyed to the 
corporation. 

Further answering said Paragraph Eleven, your 
40 respondent denies that he had any other purpose 
in mind than creating a corporation to carry on said 
business and to perpetuate the same for the benefit of his 
children, the aforesaid defendants herein; that he did not 
intend to defraud plaintiff of any rights and that he did 
not defraud plaintiff of any of her rights; that he has ample 
private estate from which plaintiff may derive a very valu¬ 
able estate by claiming her marital rights, if she so desires, 
and does not elect to take under a last will and testament 
made by respondent, in which he has bountifully provided 
for her. 

Plaintiff and respondent immediately after they were 
married, lived at the principal place of business, as stated 
aforesaid, and that she was aware and had definite knowl¬ 
edge that said business had been incorporated and that the 
conveyances of the property necessary to carry on the cor¬ 
porate business had been conveyed by respondent to it, as 
well as the transferal of all of his right, title and interest 
in and to all of the personal property used in said bakery 
business, as set forth hereinbefore. Furthermore, the deeds 
to said real estate were placed on record immediately, and 
the bill of said from respondent to the corporation of all 
and singular the personal property owned by said corpora¬ 
tion was likewise recorded, and aside from the actual 
knowledge which said plaintiff had of all these matters, she 
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is constructively charged with knowledge thereof. That 
she had actual knowledge of said conveyances ancjl was 
satisfied with what respondent had done and so stated to 
him. Respondent denies that he acted in these matters 
without the consent, acquiescence, knowledge and approval 
of the plaintiff: herein. A more particular consideration of 
the latter part of Paragraph Eleven shows that all of the 
parcels of real estate and all of the personal property as 
set forth in said Bill of Complaint, conveyed by respondent 
to the corporation, were absolutely necessary to 
41 carry on the business of the bakery, for which the 
corporation was formed. At the time that said 
respondent created said corporation and made said con¬ 
veyances, he had a bona fide and legal purpose and inten¬ 
tion in doing so, and did not act in such matters wii;h any 
intent to defraud or deprive plaintiff of any of her Marital 
rights, and did not defraud or deprive plaintiff of ankr such 
marital rights. 

12. Answering Paragraph Twelve, your respondent 
denies that said corporation was made for the sole and in¬ 
dividual purpose of holding title to the aforesaid real 
estate and bakery business with the intent to defrau^, mis¬ 
represent and deceive the plaintiff herein, or to deprive 
her of participation in any manner whatsoever of her dower 
interest in said property and her marital rights to tfye per¬ 
sonal property. 

Respondent further denies that said corporation <Jid not 
pay good or valuable consideration for its acquisition and 
ownership of said real estate and bakery business; but, to 
the contrary, avers that the business was incorporated for 
an authorized capitalization of two hundred thousand dol¬ 
lars and that the major part of said stock was transferred 
to respondent in payment of the conveyances of the real 
estate and personal property, and that the balance of the 
stock was divided between his three children, the aforesaid 
defendants herein. Plaintiff has tried to make much of the 
fact that the corporation started with an original bapital 
of one thousand dollars, which was entirely legal, as the 
corporation was formed in the State of Delaware, and this 
was all the stock necessary to be issued to enable th$ origi¬ 
nal incorporators in Delaware to hold their first njieeting 
and carry out the other necessary legal requirements of a 
Delaware corporation. Counsel for plaintiff knojws, or 
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should know, that such is the method modus operandi of 
forming corporations in Delaware. Respondent denies 
that said corporation has not functioned as such or 

42 exercised any of the privileges of corporate exis¬ 
tence. He does, however, admit that the corporation 

failed to make proper returns to Delaware and allowed its 
charter to lapse, but that said corporation is now in good 
standing and has been entirely restored to its corporate 
status on or about March 1,1933. Respondent further avers, 
answering Paragraph Twelve, that the name, “M. Holz- 
beierlein”, is a trade-name which was used bv him when he 
owned the bakery individually and was later adopted by 
the corporation, and it has been extensively used in all of 
its delivery tickets, order blanks, wrappers, and all sta¬ 
tionery of the said corporation. Respondent admits the 
banking accounts of the corporation were carried in his 
name, which arose by reason of the fact that when respon¬ 
dent owned said business individually, the bank accounts 
were carried in such manner, and that he found to have 
changed said bank account and to establish credit ratings 
for the corporation, would have resulted in much confusion, 
so that he continued to conduct the finances of the corpora¬ 
tion under his own name. 

Further answering Paragraph Twelve, respondent admits 
that Holzbeierlein and Sons, Inc., delivered the majority 
of its stock unto your respondent, but does not know any¬ 
thing about an escrow agreement or that said stock was 
delivered to Harry A. Grant, as trustee; that said stock was 
delivered to Mr. Grant and that the stock has been assigned, 
transferred and set-over to his said children, share and 
share alike, absolutely, and that he has never been the pos¬ 
sessor of said shares of stock, but immediately upon receiv¬ 
ing the same, he assigned the stock to the aforesaid defen¬ 
dants and placed the same in the care and custody of his 
attorney, Harry A. Grant, who now has said stock. 

Respondent denies that any instructions were given ro 
that the said Harry A. Grant holds said stock in trust or 
escrow for the benefit of said respondent and to be 

43 delivered to his aforesaid children at the time of his 
death, but that as he has heretofore stated, he has 

made an absolute transfer of said stock to his children in 
consideration of his promises to their mother and of their 
valuable services to the corporation. That the defendant, 
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William Holzbeierlein, is in charge of the cake bakeijy, and 
his son, Henry Holzbeierlein, is in charge of the! bread 
bakery, and they have, since reaching their majority] given 
all of their time and attention to the operation Of said 
bakery business. 

Respondent, further answering Paragraph Twelv^, says 
that said paragraph contains numerous illogical ahd un¬ 
founded conclusions and false inferences which respondent 
denies all and singular, and avers that he cannot be charged 
with what plaintiff or her counsel may conjure asjto the 
purpose and effect of his legal acts in dealing with his 
property in a bona fida manner. Respon- denies he has 
exhibited and manifested absolute control and management 
of said corporation since his aforesaid sons have become 
of age. They have, to a great extent, carried on the | opera¬ 
tion of the production departments in said business, jand he 
has attended to the buying of raw materials and | to the 
finances. 

Further answering Paragraph Twelve, your respondent 
avers that during the year 1933 plaintiff began to jexhibit 
towards him a hostile, antagonistic and selfish attitude and 
demeanor; and for the first time she made claims against 
respondent for any of her marital estate. Respondent avers 
plaintiff has been persuaded, enticed and induced ,by her 
daughter and son-in-law to take this attitude and disposi¬ 
tion towards him which she has, although respondent has, 
at all times, given to plaintiff such moneys for her personal 
needs and has paid all of the house-hold expenses. jHe has 
made various and sundry gifts to her of valuable presents 
and jewelry and purchased premises 5521 Connecticut 
Avenue, Northwest, for 'which he paid the Isum of 
44 twenty-five thousand dollars ($25,000.); ahd, al¬ 
though, plaintiff did not contribute to the purchase 
money in any manner, he, voluntarily, and as a gift to 
plaintiff, made her a tenant in common with hiid in the 
ownership of said property and thereby settled upjon said 
plaintiff a half ownership in a most valuable piece of prop¬ 
erty. . I 

13. Answering Paragraph Thirteen, your respondent ad¬ 
mits he procured certain life insurance policies vfith the 
Bankers Life Company, for the sum of sixty thousand dol¬ 
lars, 'which said policies were originally payabld to his 
aforesaid children, as specific beneficiaries, and th^t there- 
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after he had said policies made payable to the National 
Savings and Trust Company as trustees, and in 1931 when 
he was advised to place said policies in a trust agreement, 
to be payable to his aforesaid children, in periodical sums, 
and that one of the reasons which induced him to change 
the policies from specific beneficiaries to said trustee and 
then to place the same in trust, was because he did not 
desire his daughter, Marie Luckett, to have the corpus of 
the funds due her under said policies, as originally made 
out, but desired that she should only have the income there¬ 
from and that said corpus, at her death, should be payable 
to her children. That this is in conformity with the provi¬ 
sions of his will in regard to the property and real estate to 
go to his aforesaid daughter; and he did not consider plain¬ 
tiff as having any interest in said insurance policies what¬ 
soever, as said insurance policies were taken out by said 
respondent before any contemplation of marriage to plain¬ 
tiff herein, and said policies were at that time, specifically 
payable to his aforesaid children. 

14. Answering Paragraph Fourteen, your respondent 
avers he is the owner of said parcels of real estate in the 
District of Columbia, but that his holdings in bank and 

building associations have been greatly decreased by 
45 reason of the vast demands made upon him during 

the depression, and his accounts in building associa¬ 
tions and holdings in stocks and bonds have greatly 
dwindled. That it is impossible for him to state what is 
the present value thereof, but he is willing to produce such 
documentary evidence at the trial of the issue in this cause 
to prove the allegations set forth in this answer. 

15. Answering Paragraph Fifteen, your respondent 
denies the allegations set forth therein, and the false and 
malicious conclusions and intendments drawn from his 
acts, as set forth therein. He avers that realizing his estate 
had been steadily dwindling and decreasing, and with a de¬ 
sire to adequately protect plaintiff against the needs and 
responsibilities of life after his death, and to properly pro¬ 
vide for her, he tendered to her, and at that time he had the 
approval of his aforesaid children, to transfer over to 
plaintiff, during her natural life, the benefits to be derived 
from the policies of insurance payable at his death, aggra¬ 
vating about sfeventy-thousand dollars, and to deed to her, 
in fee simple, the property in which plaintiff is now resid- 
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mg, 5521 Connecticut Avenue, as well as to have paid, dur¬ 
ing her lifetime, the taxes and fuel for said property. That 
this was a most generous offer to plaintiff and would have 
absolutely insured to her adequate and suitable protection 
for the balance of her natural life. Respondent hhd also 
agreed to give outright to plaintiff at his death the ^um of 
five thousand dollars; that this is greatly in excess of what 
she will receive as her marital rights in the estate qf said 
respondent. That at the present time the bakery business 
is insolvent, in that it is not liquid, and that the expenses 
of said business for the last three years have greatly ex¬ 
ceeded its income. During the last three years the [afore¬ 
said bakery business and the operation thereof hqs lost 
fifty-one thousand dollars, which, instead of being aii asset, 
is now a marked liability, all of which your fespon- 
46 dent had in mind when plaintiff made the recent de¬ 
mands upon him for an interest in the aforesajd bak¬ 
ery business and its property, respondent well realizing that 


he would be placing a liability upon her. 

Respondent, at the time of the trial of the issuesj in the 
above entitled cause, will produce impartial witnesses to 
prove the averments in this paragraph of this answer, and 
will show that he acted in a bona fide and kindly manner 
towards plaintiff, but that her avaricious and greedy dispo¬ 
sition and attitude, induced and persuaded by her said 
daughter and son-in-law, blinded her to the kindly ihotives 
of respondent in making such proposition to her. 

Further answering said Paragraph Fifteen, your Respon¬ 
dent avers that w T hen plaintiff exhibited such unkindly, an¬ 
tagonistic and hostile attitude towards him and madq char¬ 
ges and statements to him which were false and untrhe con¬ 
cerning his intentions to properly provide for her, tihat his 
aforesaid children learned thereof; and they then did refuse 
to allow respondent to transfer said trust agreement creat¬ 
ing said trust fund in the National Savings and Trust Com¬ 
pany of the insurance policies mentioned aforesaid. 

Respondent also avers he did exhibit to plaintiff a copy 
of his will so that she could know what property he intended 
to give her and what provision had been made for l}er sup¬ 
port and maintenance after his death; that prior ithereto 
he had exhibited a carbon copy of an older will, wpch he 
thought at the time he exhibited it to her was the latest 
will, and in this manner the confusion regarding the wills 
has arisen as alleged in said Paragraph Fifteen. 
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47 16. Answering Paragraph Sixteen, your respon¬ 
dent averfe that the payments which he has been mak¬ 
ing to his children as set forth therein, were and are made 
as to his two sons because respondent believed and now be¬ 
lieves that each of said sons were and are entitled to re¬ 
ceive a larger compensation because of the responsibilities 
that they assume in the various branches which they super¬ 
vise at the bakery than they are receiving in salary; that in 
the case of his daughter, Marie, the seventy-five dollars pay¬ 
ments per month were begun when she was working at the 
bakery after her mother’s death, and that due to illness she 
was compelled to give up work, which was that of clerk in 
charge of accounts, and knowing that his daughter was un¬ 
der a very heavy expense, and her husband making only a 
moderate salarv, that it was necessarv to continue these 
payments. Respondent, however, says that the payments 
in the building association monthlv aforesaid bv him have 
not in any wise hindered or prevented him from support¬ 
ing and maintaining plaintiff in a proper manner, and that 
these deposits of money were being made to his children by 
respondent monthly for a long time before his marriage to 
plaintiff and at a time vdien he had no intention whatsoever 
of marriage. Respondent admits he has at different times 
given to his children sums of money for specific purposes, 
but that he did no more than an affectionate father in his 
circumstances would have done, and that these gifts did not 
deplete or dissipate his estate in any manner whatsoever. 

Further answering said Paragraphs numbered Sixteen, 
your respondent denies that plaintiff ever rendered any 
services to the bakery business for which she was entitled 
to compensation; that when she came to live at 1849 Sev¬ 
enth Street, she was regarded by everyone there as the mis¬ 
tress of the householf, and that all of the employees re¬ 
spected her and treated her in that manner. That plain¬ 
tiff was not called upon to do anything whatsoever, 

48 but often she would assist in taking charge and run¬ 
ning the household; but that there was no obligation 

upon her to do so, and whenever she wished to cease, she 
did so, and her time was her own in every respect. 

Affiant avers that plaintiff has made no mention whatso¬ 
ever of the kind and affectionate manner in which he treated 
her daughter, Edna, when plaintiff knovrs and will have to 
admit, that respondent acted towards said daughter as a 
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natural father, paid for her education, support and ihainte- 
nance, clothed here, and also made gifts to her. Further¬ 
more, when plaintiff’s daughter finished her education, al¬ 
though respondent was paying all of her expenses, she re¬ 
ceived a salary for working at the bakery as a clerk. 

Further answering said Paragraph, your respondent 
avers he was a foreman baker at Schneider’s Bakery at the 
time he married his first wife and that she owned a stiore at 
1849 Seventh Street, with a bakerv, and bv virtue of the 
cooperation of said respondent and his first wife in the con¬ 
trol and management of said bakery business, they grad¬ 
ually acquired more property; that most of this property 
was held jointly and where not held jointly was considered 
to be the joint property of both. At the time of the death 
of his first wife, all of the property held jointly reverted to 
your respondent. Your respondent avers that it wa^ only 
through the joint efforts of his first wife and himself that 
said bakery business grew to its large proportions, jjmd he 
was enabled to accumulate the real and personal property 
of which he is now possessed. 

17. Answering Paragraph Seventeen, your respondent 
avers he did purchase on August 25, 1924, premises 5521 
Connecticut Avenue, but denies that plaintiff contributed, in 
any manner, to the purchase price of this property. That 
the purchase price of the property was twenty-five thousand 
dollars. A first deed of trust of seven thousand dol- 
49 lars was secured on the property at the time h^ made 
said purchase, and because of the low interest rate 
which said trust note bore, he continued the deed of titust on 
said property; that he had the title to said property placed 
in his name and plaintiff’s, as tenants in common, hnd, in 
doing so, he made a gift to her of one-half of the equity in 
said property. That in keeping with all of the otheij exag¬ 
gerated conclusions and extravagant statements made by 
plaintiff, said Bill of Complaint further charges hiija with 
wanting to keep said deed of trust on said property «;o that 
he could divest her of her interest by foreclosure. Tfhis he 
absolutely denies and showed that this was not his inten¬ 
tion by filing a partition suit in this Court for the purpose 
of selling said property, allowing to plaintiff her o^e-half 
interest in the equity above the encumbrance. Plains are 
now being made to extend said deed of trust upon which 
respondent pays all the interest charges and renewal fees, 
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although plaintiff is legally chargeable with one-half of said 
expenses and interest, which she has never tendered to pay 
or in any manner appreciated your respondent paying. 

18. Answering Paragraph Eighteen, your respondent 

denies he has onlv contributed sufficient for the bare neces- 

* 

sities of the household, but respondent avers he pays all 
of the bills for the upkeep and maintenance of the house¬ 
hold at 5521 Connecticut Avenue. Plaintiff has been very 
extravagant in her purchases and in the manner in which 
she has conducted said household; respondent knows noth¬ 
ing whatsoever of plaintiff making any contribution what¬ 
soever to the upkeep of the house, but says that in addition 
to the upkeep of the house he made a monthly allowance to 

her of one hundred and seventv-five dollars for her own 

•> 

personal needs; that during all the time since the purchase 
of said house plaintiff and her daughter have lived there, 
and that he has supported and maintained both of them, and 
when plaintiff’s daughter married, her husband came to live 
at their home, and, although respondent continued to pay 

all of the household expenses except the grocery bill, 

50 he never received anv contribution whatsoever from 

* 

plaintiff’s son-in-law. Respondent denies plaintiff 
had any income, except possibly a nominal sum, up to the 
time of the death of her father; that her father was living 
at 5521 Connecticut Avenue for a long time, to wit, about 
three or four years, and during said time, so far as respon¬ 
dent is advised and has knowledge of, plaintiff’s father 
never, in any wise, made any contribution to the expenses 
of said household. Respondent also continued to pay the 
household expenses of plaintiff, her daughter and father, 
and has never received any compensation or remuneration 
whatsoever from anyone for any of these additional ex¬ 
penses or for the additional expenses created by the son- 
in-law moving into his home. That said son-in-law, shortly 
after his residence at 5521 Connecticut Avenue, acted in 
such manner toward your respondent and conducted him¬ 
self in such way that respondent desired he leave the prem¬ 
ises. Plaintiff refused to allow her daughter and son-in-law 
to leave said premises and continued in her refusal; it was 
because of this refusal respondent filed a partition suit in 
the Supreme Court of the District of Columbia for the pur¬ 
pose of partition by sale of said property held by plaintiff 
and respondent as tenants in common. That soon after said 
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suit was filed, said daughter and son-in-law moved. That 
had said son-in-law conducted himself towards respondent 
in a proper manner, he would have been happy to ha^e al¬ 
lowed him to stay there. Respondent has no knowledge of 
plaintiff spending three thousand dollars which she derived 
from the sale of certain real estate, and denies that hte ever 
received any benefits from the expending of such n^oneys 
by plaintiff as she alleges. 

19. Answering Paragraph Nineteen, your respondent de¬ 
nies he is systematically endeavoring to divest himself of 
ownership in his real and personal property; that as ,to the 
real estate standing in his name, plaintiff has her dowfer in¬ 
terest and he has not tried to convev or in any wise 
51 have plaintiff convey her interest in said real estate 
to him except by way of creating a trust fund in the 
manner hereinbefore set forth and explained in this answer. 
Respondent avers that he has a proper and just rigljit and 
privilege to make outright gifts of personal property to his 
children if he so desires so long as he continues to maintain 
and support plaintiff, which he is doing, and always will 
continue to do during his lifetime. He denies, howevef*, that 
he is making any conveyances or transferring of personal 
property to his aforesaid children with the intent and pur¬ 
pose of defrauding and depriving plaintiff of any of her 
rights. Plaintiff is an avaricious, greedy and selfish per¬ 
son; that although at one time your respondent believed 
that plaintiff married him out of a deep affection and love, 
it now appears she was an adventuress and married him 
solely for the purpose of the moneys and property she knew 
she would acquire by her marriage to him. Her attitude, 
as now manifested towards him, shows that she has no re¬ 
gard for anyone but herself and daughter, that she desires 
him, to the total exclusion of his parental duties to his chil¬ 
dren, to convey to her the larger part of his real testate. 
That she has importuned, attempted to induce and endeav¬ 
ored to persuade your respondent to convey to her th^ larg¬ 
est of his real estate holdings, the Kenyon Apartment 
House, for which your respondent paid the sum of fifty-five 
thousand dollars, and she has, at various other time^, tried 
to have him convey to her other pieces of real estate jand to 
make to her gifts of personal property and moneys^ all at 
a time when she knew that respondent was old and (infirm 
and that such requests on her part greatly agitated and 
. worried him. 
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20. 21. In answer to Paragraphs Twenty and Twenty- 
One, your respondent avers that he is not concerned with 
what counsel learned in the law has advised plaintiff; 
52 that plaintiff has made various charges and allega¬ 
tions of fraud and misrepresentation against your 
respondent, concerning his actions and conduct in regard to 
his real and personal property upon which your respondent 
desires legal adjudication. That plaintiff has set forth in 
her bill illogical conclusions of the facts not consonant with 
truth; that respondent has never, at any time, made any 
transfers of real estate or conveyances of personal property 
with intent to defraud or deprive plaintiff of any rights 
whatsoever which she might have as his wife, and states that 
at all times he has acted in a bona fide, legal and just man¬ 
ner towards plaintiff and has recognized to the fullest his 
obligations as her husband. 

And, having fully answered said Bill, respondent asks 
that, same be hence dismissed and that he be given his rea¬ 
sonable costs in his behalf sustained. 


MICHAEL HOLZBEIERLEIN, 

Respondent. 

HARRY A. GRANT, 

Attorney for Respondent. 


District of Columbia, ss: 

Michael M. Kolzbeierlein being first duly sworn, on oath 
deposes and says that he has read the foregoing answer by 
him subscribed, and knows the contents thereof; that the 
matters and things therein set forth of his own knowledge 
are true, and those stated on information and belief he be¬ 
lieves to be true. 

MICHAEL HOLZBEIERLEIN. 


Subscribed and sworn to before me this 17th day of Mav 
1934. 


SAMUEL H. BLUMENTHAL, 
(N. S.) Notary Public, D. C. 

53 Answer of Kolzbeierlein <& Sons, Incorporated. 

Filed May 28 1934 


# # # 


* * * * * 


The answer of Holzbeierlein & Sons, Inc., to the Bill of 
Complaint filed in the above entitled cause, and reserving 
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all rights under the Motion to Dismiss filed herein by it, and 
not waiving, in any particular said Motion to Dismiss, or 
any of the grounds set forth in said Motion to Dismiss, re¬ 
spectfully represents to the Court as follows: 

1-2-3. Respondent admits the allegations of the first three 
paragraphs of said Bill. 

4. Answering Paragraph Four, respondent neither ad¬ 
mits nor denies the allegations thereof, but calls for jstrict 
proof. 

5. Answering Paragraph Five, respondent neither admits 
nor denies the allegations thereof, but calls for strict ^roof. 

6. Answering Paragraph Six, respondent admits the al¬ 
legations set forth therein. 

7-8-9-10. Answering Paragraphs Seven, Eight, Nine and 
Ten respondent neither admits nor denies the allegations 
thereof, but calls for strict proof thereof. 

11. Answering Paragraph Eleven, your corporate respon¬ 
dent avers that there was conveyed to it by Michael 
54 Holzbeierlein on or about September 25, 1924, all of 
the real estate and personal property theretofore 
used and possessed in said bakery business, which included 
all of the bakery plants, store premises, delivery equipment 
and all and every piece of real estate or personal property 
necessary to carry on said bakery business, and said Corpo¬ 
ration admits that there was conveyed to it said nine cprtain 
parcels of real estate as set forth in Paragraph Eleven, but 
that all of said real estate was conveyed to it because jit was 
necessary to its corporate business and to the business 
owned by it, and that said business of the corporation! could 
not have functioned properly without said real estate and 
personal property, and it was for this purpose that the said 
Michael Holzbeierlein made over to said corporation the 
ownership of said buildings and real estate and personal 
property, which included all the machinery and equipment 
necessary to the making and baking of cake and bread, and 
all other products made in said bakery business. Said cor¬ 
porate respondent denies that conveyances to it of the ^fore- 
said real and personal property hereinbefore described 
were for the purpose of defrauding or depriving plaintiff of 
any ownership whatsoever therein, or for the purpose of de¬ 
frauding her of any rights that she could have but was made 
with the sole and bona fide intention of perpetuating said 
bakery business by the incorporation thereof. 
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12. Answering Paragraph Twelve, your respondent de¬ 
nies the allegations of Paragraph Twelve, and avers that 
said Paragraph Twelve contains allegations, illogical con¬ 
clusions and inferences without anv basis therefore. Fur- 

* 

ther answering Paragraph Twelve, corporate respondent 
avers that said bakery business was not incorporated by the 
said Michael Holzbeierlein with the intention to defraud, 
misrepresent and deprive the plaintiff, Emma M. Holzbeier¬ 
lein, or to keep her from participating therein in accordance 
with law in her interest in the real estate thereof and 
55 her legal and equitable distribution in the personal 
property thereof, but avers that said plaintiff never 
had any interest in said property, real or personal, and has 
no right to assert any claim whatsoever in said property. 
That it was bona fidely conveyed to said corporation for its 
corporate purposes and that said corporation did pay a 
valuable consideration, in that it conveyed its capital stock 
to said defendant, Michael Holzbeierlein, for the convey¬ 
ance to it of said property, real and personal. Corporate 
respondent further avers that it has in its essential require¬ 
ments and requisites, always functioned as a corporation. 
That the trade name of M. Holzbeierlein was used bv said 
respondent corporation because of its value to it, and be¬ 
cause it had acquired definite property value to said bakery 
business. Respondent denies the stock of said corporation 
owned by said Michael Holzbeierlein was delivered to Harry 
A. Grant as holder in escrow or as trustee, but savs that the 
same was assigned, set over and transferred to the defen¬ 
dants Henrv and 'William Holzbeierlein and Marie Luckett 
by the said Michael Holzbeierlein in that he signed the legal 
assignment form on the back of said stock assigning, set¬ 
ting over and transferring to the aforesaid defendants all 
of his right, title and interest to said stock. 

Further answering said Paragraph, respondent denies 
that said corporation was organized to form and create a 
conduit for the ownership of said real estate and bakery 
business from the defendant Michael M. Holzbeierlein and 
says that at the time said Michael Holzbeierlein made 
said conveyances of said real estate hereinbefore described 
to said corporation respondent, he had a legal and bona fide 
intention and purpose in doing so as hereinbefore set forth. 

Further answering said Paragraph, your respondent de¬ 
nies that said plaintiff did not consent, acquiesce and ap- 
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prove in said conveyances, but avers that sh<^ had 

56 actual knowledge of said conveyances and thht all 
of said deeds of real estate and bills of sale oi per¬ 
sonal property were immediately recorded, and s}ie is 
charged with constructive knowledge thereof from the time 
of their recordation. 

13. Answering Paragraph Thirteen, respondent avers 
that said allegations are not material to it, and therefore it 
neither admits nor denies the same, but calls for strict proof 
thereof. 

14-15-16-17-18. Answering Paragraphs Fourteen, Fifteen, 
Sixteen, Seventeen and Eighteen, respondent avers that 
said allegations are not material to it, and therefore it 
neither admits nor denies the same, but calls for strict proof 
thereof. 

19. Answering Paragraph Nineteen, your corporate re¬ 
spondent avers that said allegations are not material to it, 
except as to the allegation concerning its ownership qf the 
real and personal property which allegation it denies; as to 
all other allegations, it neither admits nor denies the same 
and calls for strict proof thereof. 

20. Answering Paragraph Twenty, your respondent ^vers 
that it is also informed by counsel as to the allegation^ con¬ 
tained therein, and being informed, believes and therefore 
denies that plaintiff possesses inchoate dower rights to the 
real estate transferred to it, and that she has any | right 
whatsoever, in law or in equity, in said bakery businejss, or 
to any of the property, real or personal, owned by i^;, and 
that she has no claim, right or action, either in law or equity, 
to assert or sustain the allegations in said Paragraph 
Twenty. 

21. Answering Paragraph Twenty-one, your corporate re¬ 

spondent denies the allegations contained therein. 

57 Respondent further says that this Court shou'.d not 
grant any relief to plaintiff whatsoever upon the al¬ 
legations set forth in this Bill of Complaint, and, having 
fullv answered, it asks that same be dismissed with itfe rea- 
sonable costs in its behalf sustained. 

HOLZBEIERLEIN & SONS, INCORPORATED. 
By: WILLIAM H. HOLZBEIERLEIN, 

Secretary. 
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District of Columbia, ss : 


William H. Holzbeierlein, being first duly sworn, on oath 
deposes and says that he is secretary of Holzbeierlein & 
Sons, Incorporated, and as such as read and understands 
the foregoing answer by him subscribed in the aforesaid 
manner; that the matters and things therein set forth of his 
own knowledge are true, and those stated on information 
and belief he believes to be true. 

WILLIAM H. HOLZBEIERLEIN 


Subscribed and sworn to before me this 26 dav of May, 
1934. 


SAMUEL H. BLUMENTHAL 


(Seal) Notary Public y D. C. 

58 Answer of Harry A. Grant as Trustee and Holder in 

Escrow. 


Filed Mav 28th 1934 
%> 

The answer of Harry A. Grant, as trustee and holder in 
escros, to the Bill of Complaint filed in the above entitled 
cause, and reserving all rights under the Motion to Dismiss 
filed herein by them, and not waiving, in any particular said 
Motion to Dismiss, or any of the grounds set forth in said 
Motion to Dismiss, respectfully represent to the Court as 
Follows: 

The respondent, Harry A. Grant, as trustee and holder 
in escrow, avefs that all of the information material to the 
essential allegations of said Bill of Complaint, were learned 
by him, and he received knowedge thereof, insofar as he has 
information and knowledge thereof, while he was acting as 
attorney for the said defendants, Michael M. Holzbeierlein, 
Henry H. Holzbeierlein, William H. Holzbeierlein, Marie 
C. Luckett and Holzbeierlein & Sons, Incorporated, and 
therefore avers that said communications, knowledge and 
information are privileged, and that he should not answer 
or be compelled to answer any of said allegations, contained 
in said Bill of Complaint. 


HARRY A. GRANT. 
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Harry A. Grant, being first duly sworn on ohth de- 
59 poses and says that he has read the foregoing an¬ 
swer by him subscribed and knows the cqntents 
thereof; that the matters and things therein set forth of his 
own knowledge are true, and those stated on information 
and belief he believes to be true. 


HARRY A. GRANT. 

Subscribed and sworn to before me this 2Sth day of May, 


1934. 


(Seal) 


HARRY M. HULL,! 

i Notary Public, fo. C. 

Answer of Henry H. Holzbeierlein, William If. 
Ilolzbeierlein and Marie C. Luckett . 


Filed June 1, 1934 


# * * * * # # * 

The answer of Henry H. Holzbeierlein, William Hi Holz¬ 
beierlein and Marie C. Luckett to the Bill of Complaijit filed 
in the above entitled cause, and reserving all rights under 
the Motion to Dismiss filed herein by them, and not waiving, 
in any particular said Motion to Dismiss, or any of the 
grounds set forth in said Motion to Dismiss, respectfully 
represent to the Court as follows: 

1-2-3. The respondents admit the allegations of tl)e first 
three paragraphs of said Bill. 

4. Answering Paragraph Four, respondents neither ad¬ 
mit nor deny said allegations, but call for strictj proof 
thereof. 

5. Answering Paragraph Five, respondents neitljer ad¬ 
mit nor deny said allegations, but call for strict 1 proof 
thereof. 

6. Respondents admit the allegations contained iq Para¬ 
graph Six. 

7. Answering Paragraph Seven, respondents neither ad¬ 
mit nor deny said allegations, but call for strict j proof 
thereof. 

8. Answering Paragraph Eight, respondents neither ad¬ 
mit nor deny said allegations, but call for strict proof 
thereof. 
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9. Respondents admit the allegations contained in 

61 the first paragraph of Paragraph Nine. 

Answering the second paragraph thereof, they 
neither admit nor deny the allegations contained therein, 
but call for strict proof thereof. 

10.-11. Answering Paragraphs Ten and Eleven respon¬ 
dents neither admit nor deny the allegations contained 
therein, but call for strict proof thereof. 

12. Answering Paragraph Twelve, your respondents ad¬ 
mit that Holzbeierlein and Sons, Inc., is a corporation, or¬ 
ganized under the laws of the State of Delaware, and was 
organized for the sole and individual purpose of perpetuat¬ 
ing the bakery business and for that purpose did have con¬ 
veyed to it all of the real and personal property which 
theretofore had been used in said bakerv business and nee- 
essary to its corporate and business purposes. 

Further answering said Paragraph, they deny that the 
said corporation was organized for the purpose and with 
the intent to defraud, misrepresent and deceive the plain¬ 
tiff herein or to defeat her of any of her legal or equitable 
distribution in said property. They further deny that said 
corporation did not pay any good or valuable consideration 
in the acquisiton and ownership of the real estate and per¬ 
sonal property necessary for the corporate and business 
purposes. They further deny that said corporation was 
organized with an original capital of one thousand dollars, 
but say that there vras an authorized capitalization of two 
hundred thousand dollars, and that there was always a 
capitalization of two hundred thousand dollars, but that 
they are informed for the purpose of the meeting of the 
incorporators in Delaware it was necessary for the incor¬ 
porators to hold stock, and for this purpose shares of stock 
to the value of one thousand dollars were issued to the orig¬ 
inal incorporators who immediately transferred, 

62 assigned and set-over said stock to the corporation. 
Thev denv that said corporation has ever func- 

tioned as such or exercised any of the privileges of cor¬ 
porate existence, but avers that in the essential particulars 
and requisites said corporation has functioned as such and 
that they are informed and being informed believe that it 
is a corporation de jure. 
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Further answering said paragraph they deny) that 
Michael Holzbeierlein conducted said corporation under his 
sole and individual trade-name, but state that said trade 
name of Michael Holzbeierlein was used extensively because 
of its value to said corporation as a trade-name and busi- 
ness symbol. _ _ i 

Further answering said Paragraph they have nbt the 
knowledge or information to answer said allegations and 
therefore deny same until strict proof is furnished, ojf each 
and every allegation therein. 

13. Answering Paragraph Thirteen, your respondents 
aver that they have not such information to answey said 
paragraph and therefore deny the allegations thereof!, until 
strict proof, if any, can be afforded to support said ^lega¬ 
tions. They are informed, however, that the defendant, 
Bankers Life Company, a corporation, have fully answered 
said matters pertaining thereto. 

14. Answering Paragraph Fourteen, respondents neither 
admit nor deny the allegations therein, but call forj strict 
proof thereof. 

15. Answering Paragraph Fifteen, they have neither in¬ 
formation nor knowledged sufficient to answer said ^lega¬ 
tions and therefore deny same until strict proof, if ajny, be 
furnished to substantiate each and every allegation, j They 

however, as to the first paragraph contained or. Page 
63 10, admit that they would no longer tolerate or per¬ 

mit the plaintiff to receive in trust the sixty thou¬ 
sand dollars, the corpus of the trust formed at the National 
Savings and Trust Company, because of her arbitrary, 
selfish and avaracious manner and attitude displayed to¬ 
ward their father. They are informed and being informed 
believe that plaintiff had every opportunity to receive and 
accept the proposition of receiving the income from the 
sixty thousand dollar trust estate and at that tim<f they 
would have been willing to have said trust fund set! aside 
in their favor and placed the same to the benefit of tlie said 
plaintiff, but after her antagonistic and entirely unjus¬ 
tifiable conduct and actions they refused to allow said trust 
deed to be set aside. They admit the allegations contained 
in the last paragraph of said Paragraph Fifteen. 
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16. Answering Paragraph Sixteen, your respondents aver 
that long before their father, a defendant herein, ever con¬ 
templated marriage with the plaintiff or formed any such 
intention, they were the recipients of monthly deposits to 
their indivdual credit in the Washington Permanent Build¬ 
ing Association, this city, as follows: One hundred dollars 
per month to Henry H. Holzbeierlein, who is the eldest son, 
seventy-five dollars per month to William H. Holzbeierlein 
and seventy-five dollars per month to Marie C. Luc-kett. 
Their father started to make said deposits for their credit 
when they began to work in the bakery business, and al¬ 
though the said respondent, Marie C. Luckett, his daughter, 
does not now work there, that her father has continued to 
make said deposit to her credit as aforesaid, because he be¬ 
lieves that she is entitled to and needs the same for the 
benefit of herself and children. Her husband is employed 
at the bakery and receives a moderate salary, which would 
not be sufficient to properly support said daughter and her 
family. As to the respondents, Henry H. Holzbeierlein 
and William H. Holzbeierlein, they have, since reaching 
their majority, been actively engaged in said busi- 
64 ness and have recently assumed active management 
thereof. For years their father did not pay them a 
salarv commensurate with their services, which he realized 
and admits, and is therefore making said monthy deposits 
in said Building Association to their credit as additional 
compensation for their aforesaid services. Furthermore, 
respondents aver that they do not know how long their 
father will continue to make said deposits for them. That 
the operation of said bakery business during the depression 
has resulted in large losses, and that they will not allow 
their father to make such deposits to them if he is unable 
to do so. Respondents do however aver that the advance¬ 
ment to them of said moneys by their father has not, in any 
wise, resulted in any hartship to plaintiff or deprived her 
in any manner of her proper maintenance and support; 
that she has always lived extravagantly since her mar¬ 
riage to their father, which they believe to have been a 
marriage of convenience for said plaintiff. That she 
has, at all times, had whatsoever she desired, and that 
their father has allowed her to be extravagant in her 
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mode of living. She is continually seen frequenting race 
tracks; during the racing season in and about Washington 
she goes there frequently for the purpose of betting cjn said 
horse races. 

Answering the second Paragraph of said Paragraph Six¬ 
teen, your respondents neither admit nor deny the illega- 
tions contained therein, but call for strict proof thereof. 

Answering the last paragraph of Paragraph Sixteen, 
your respondents neither admit nor deny the allegations 
thereof, but call for strict proof thereof, insofar as the same 
may be material. 

17. Answering Paragraph Seventeen, your respohdents 
neither admit nor deny the allegations contained tlierein, 
because thev have not sufficient information and knowledge 
of said allegations, but call for strict proof, if any, ot every 
allegation contained therein. j 

18. Answering Paragraph Eighteen, your r^espon- 
65 dents neither admit nor deny the allegations con¬ 
tained therein, because they have not sufficient in¬ 
formation and knowledge of said allegations, but call for 
strict proof, if any, of every allegation contained therein. 

19. Answering Paragraph Nineteen, your respohdents 

denv the allegations set forth therein. ! 

20. Answering Paragraph Twenty, your respondents aver 
that they are also informed by counsel as to the allegations 
contained therein, and being informed, believe and! there¬ 
fore deny that plaintiff possesses inchoate dower rights in 
the real estate transferred to the defendant corporation, 
Holzbeierlein and Sons, Inc., and that she has anj L right 
whatsoever, in law or in equity, in said bakery business, or 
to any of the property, real or personal, owned by it, and 
that she has no right, claim or action, either in Jaw or 
equity, to assert or sustain the allegations contained in said 
Paragraph Twenty. 

21. Respondents deny, insofar as said allegations con¬ 
tained in Paragraph Twenty-one are material, said allega¬ 
tions therein. 

Respondents further say that this Court should noj: grant 
any relief to plaintiff whatsoever upon the allegations set 
forth in this Bill of Complaint, and, having fully aniwered. 
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tliev ask that same be dismissed with their reasonable costs 
* 

in their behalf sustained. 

HENRY H. HOLZBEIERLEIN 
WILLIAM H. HOLZBEIERLEIN 
MARIE C. LUCKETT 


66 District of Columbia, ss 

Henry H. Holzbeierlein, William H. Holzbeierlein and 
Marie C. Luckett, being first duly sworn on oath, depose 
and sav that they have read the foregoing answer by them 
subscribed and know the contents thereof; that the matters 
and things therein set forth of their own knowledge are 
true, and those stated on information and belief thev be- 
lieve to be true. 

HENRY H. HOLZBEIERLEIN 
WILLIAM H. HOLZBEIERLEIN 
MARIE C. LUCKETT 


Subscribed and sworn to before me this 26 day of May, 
1934. 

1 SAMUEL H. BLUMENTHAL 

(N. S.) Notary Public , D. C. 
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It is hereby stipulated as follows: 

1. Under date of July 28, 1921, the defendant, Bankers 
Life Company, issued to the defendant, Michael M. Holz¬ 
beierlein, two life insurance policies insuring his life in 
the amount of $10,000.00 each, said policies being numbered 
506,207 and 511,453, respectively. Said Michael M. Holz¬ 
beierlein first designated as beneficiaries to share equally 
under said policies the defendants, Henry H. Holzbeierlein, 
William H. Holzbeierlein and Marie C. Luckett, respec¬ 
tively sons and a daughter of said Michael M. Holzbeier¬ 
lein, and at the time of such designation reserved the riirht 
of revocation of such designation. On November 29, 1926, 
pursuant to a request of the said Michael M. Holzbeierlein, 



MICHAEL M. HOLZBEIERLEIN AND THE BANKERS LIFE 



DO 


dated November 27,1926, the said Bankers Lif^ Com- 

68 pany, endorsed upon each of said policies a change of 
beneficiary, making the beneficiary National pavings 

& Trust Company, Washington, D. C., Trustee. 

2. Under date of July 28, 1921, said Bankers Life Com¬ 
pany, issued to said Michael M. Holzbeierlein a life insur¬ 
ance policy insuring his life in the amount of $5,000.00, 
said policy being numbered 513,134. Under date of April 
25, 1922, said Bankers Life Company issued a life) insur¬ 
ance policy to said Michael M. Holzbeierlein, insuring his 
life in the amount of $20,000.00 and on the same datd issued 
to him another policy insuring his life in the amount of 
$5,000.00, said policies being numbered respectively 533,776 
and 533,777. The first designation of beneficiaries under 
said policies numbered 513,134, 533,776 and 533,777 was the 
same as the designation of beneficiaries described in tfhe first 
paragraph hereof. On the same date and in the sanke man¬ 
ner as under the policies described in the first paragraph 
hereof, the beneficiaries under said policies numbered 513,- 
134, 533,776 and 533,777 were changed to National pavings 
& Trust Company, Washington, D. C., Trustee. j 

3. Under date of July 17, 1923, said Bankers Lite Com¬ 
pany issued to said Michael M. Holzbeierlein, a lif^ insur¬ 
ance policy insuring his life in the amount of $10,000.00. 
Said Michael M. Holzbeierlein first designated his daughter 
Marie Luckett as beneficiary under this policy and reserved 
the right to revoke this designation. Pursuant to a request 
of the insured dated November 27, 1926, said Bankers Life 

Company endorsed on said policy under datd of No- 

69 vember 29, 1926, a change of beneficiary to National 
Savings & Trust Company, Washington, D. (j., Trus¬ 
tee. 

4. All of the policies described above are fully paid. The 
present beneficiary under all of said policies is National 
Savings & Trust Company, Washington, D. C., Trustee. 
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No portion of the principal sum of these policies becomes 
payable until the death of the insured. 

! VINCENT L. TOOMEY 

Attorney for Plaintiff 

1 FONTAINE C. BRADLEY 

Attorney for Defendant Bank¬ 
ers Life Company. 

HARRY A. GRANT 
Attorney for Defendants, 
Michael M. Holzbeierlein, 
Henry H. Holzbeierlein, Wil¬ 
liam H. Holzbeierlein, Marie 
C. Luckett, and Holzbeierlein 
& Sons, Inc. 

JEAN H. H OR WITZ 

Attorney for Defendant Harry 
A. Grant 

MINOR GATLEY & DRURY 

Bv ARTHUR P. DRURY 
* 

Attorney for Defendant Na¬ 
tional Savings & Trust Com¬ 
pany. 

70 Findings of Fact and Conclusions of Law. 

Filed Januarv 24 1936 

******** 

The plaintiff is the wife of the defendant, Michael Holz¬ 
beierlein, and tlie purpose of the bill is to set aside certain 
conveyances and transfers of real and personal property, 
alleged to have been made by the defendant husband on 
the eve of his marriage to the plaintiff, without her knowl¬ 
edge and con-consent, and with the intent to defraud her 
of her marital rights. 

Mr. and Mrs. Holzbeierlein were married September 25, 
1923 at the home of the plaintiff in Baltimore, Maryland. 
The marriage followed an engagement, or, as it sometimes 
called, a treaty of marriage of approximately six months. 

The plaintiff was a widow, 42 years of age, and had one 



child. The defendant, Michael, was a widower, 62 years of 
age, and had three children, the defendants, Henry and 
William Holzbeierlein, and Marie C. Luckett. 

Michael Holzbeierlein was engaged in the bakeryj busi¬ 
ness in the City of Washington, District of Columbia, for 
many years prior to his marriage to the plaintiff, arid had 
accumulated considerable real and personal property. In 
1923 the bakery was a profitable business and had approx¬ 
imately sixty employees and operated from twenty toj twen- 
ty-five delivery wagons and occupied the real estate de¬ 
scribed in the bill, all of which was owned by Mr. Holsjbeier- 
lein. He actively managed and controlled the busindss. 

The ])laintiff had known Mr. Holzbeierlein and his farmer 
wife for a number of years. The latter was an intimate 
friend of the plaintiff’s mother as was also the deferidant, 
Michael. Tliev were Germans and had come to this coun- 
try from the same province in Germany, and frequently vis¬ 
ited each other after coming to the United States. 

During the marriage engagement, the defendant, 
71 Michael, discussed his business affairs with the plain¬ 
tiff and represented to her that he was the owner of 
the bakcrv business and “the boss” of it; that thev would 
live “in” the business; that he had other property besides; 
and that he was able to support and maintain her. 

On August 21, 1923, the defendant, Michael Holzbeier¬ 
lein caused to be incorporated under the laws of the; State 
of Delaware the defendant corporation, Holzbeierlein & 
Sons, Inc., with an authorized capital of $200,000, divided 
into 2000 shares each of the par value of $100, and he and 
his two sons, the defendants, Henry and William Holzbeier¬ 
lein, became its officers and directors. On Augusf 29th, 
1923, the board of directors adopted a resolution whereby 
the corporation accepted all the real and personal property 
“used in the bakerv business conducted bv Michael Holz- 

•/ V 

beierlein as an individual for the entire authorized Capital 
stock of this company to the aggregate amount of twjo hun¬ 
dred thousand dollars.” 

Subsequently on the 22nd and 24th days of September, 
1923, and a day or so before his marriage to the plaintiff, 
the defendant, Michael Holzbeierlein, executed and deliv¬ 
ered deeds to the defendant corporation, conveying the real 
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estate described in the bill, and also executed and delivered 
to it a bill of sale for the personal property used in connec¬ 
tion with his baking business. The deeds and bill of sale 
were duly recorded in the office of the Recorder of Deeds 
of the District of Columbia on the 24th and 25tli days of 
September, 1923. The reasonable market value of the real 
estate and improvements thus conveyed is approximately 
$80,000. 

The defendant, Michael Holzbeierlein, caused the defen¬ 
dant corporation to issue to him its certificate No. 1 for 2000 
“shares of One Hundred Dollars each of the capital 
72 stock of Holzbeierlein & Sons, Incorporated.” The 
evidence discloses that the corporation also issued to 
Henrv Holzbeierlein, William Holzbeierlein and Marie 
Holzbeierlein, children of the defendant, Michael, its cer¬ 
tificates Xos. 2, 3 and 4 respectively for 10 shares of stock 
each. It also appears that certificates Xos. 5 and 6 respec¬ 
tive^ for 10 and 1960 shares were issued to Michael Holz- 
beierlein. The evidence does not disclose when certificates 
one to six inclusive were issued. Each of such certificates 
is signed bv the defendants, Michael Holzbeierlein and Wil- 
liam Holzbeierlein, but not dated. On certificate Xo. 6, is¬ 
sued to Michael Holzbeierlein for 1960 shares, there ap¬ 
pears an assignment in blank, undated, and signed by him. 
Each one of these certificates numbered one to six inclusive 
bears across the face the notation “Cancelled Mav 28, 
1934.” On that day it appears that three certificates for 
656-2/3 shares' each were issued respectively to the defen¬ 
dants, Henry Holzbeierlein, William Holzbeierlein and 
Marie Luckett, thus transferring the entire holding of the 
defendant, Michael Holzbeierlein, to his children, who now 
own the outstanding capital stock of the defendant, Holz¬ 
beierlein & Sons, Inc. This was a voluntary transfer, and 
was made approximately three months after the bill herein 
was filed. 

The defendant, Michael, at the time of his marriage, 
owned and now owns other real estate in Washington, Dis¬ 
trict of Columbia, valued at $112,750.00, and, in addition, he 
owns, as a tenant in common with the plaintiff, their resi¬ 
dence at 5521 Connecticut Avenue, X. W., valued at $24,000, 
which he purchased after the marriage. 
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The plaintiff, at the time of her marriage to the defen¬ 
dant, Michael, on the 25th day of September, 1923, resided 
in the City of Baltimore, Maryland, and did not knoV, nor 
did she have the means of knowing that Michael had Itrans- 
ferred the bakery business to the defendant corporation. 

At that time she believed his representations fiat he 
73 owned it. Of course, she did not consent to the trans¬ 
fer of the properties. The fact is that the defendant, 
during the engagement and pending the marriage, having- 
advised her that he was the owner and the “boss” of the 
bakery business, not only failed to tell her of the transfer 
to the corporation, but purposely concealed the transaction 
and withheld all information from her. 

After their marriage, Mr. and Mrs. Holzbeierlein took up 
their residence in the apartment or living quarters over the 
store or shop, or as the plaintiff explains “in the business.” 
They lived there approximately three years. During this 
time she was around and about the business and rendered 
some assistance in connection therewith. She knew that the 
defendant children -were employed there before she mar¬ 
ried Mr. Holzbeierlein, and she found them there. She saw 
the stationery and order blanks, all with the name of M. 
Holzbeierlein at the head. The deliverv wagons carried 

* 'w' 

the name of M. Holzbeierlein. She made the deposits for 
him in the name of M. Holzbeierlein. Nowhere in and about 
the office did she see the name Holzbeierlein & Sons, Incor¬ 
porated. Michael was the “boss” and those about the busi¬ 
ness were paid employees. Michael Holzbeierlein col lected 
the money, deposited it to his own credit, signed the checks, 
and individually received the income from the business. 
Therefore, from all outward appearances, the business be¬ 
longed to the husband, and there was nothing in it^ man¬ 
agement or operation to put her on notice that he no longer 
was the owner, or to lead her to make inquiries which jwould 
have disclosed that fact. - 

The corporation, as such, did not function. It h^ld the 
legal title to nine parcels of real estate and had a bill ^>f sale 
for the personal property. The charter was permitted to 
lapse and become void on March 16th, 1927 for failure to 
pay the corporation tax to the State of Delaware, abd was 
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not renewed or revived until the 6th day of February, 

74 1933, when all back taxes and penalties were paid. 

The revival of the corporation followed shortly 
after an attempt was made by the defendant, Michael Holz¬ 
beierlein, acting through his nephew and attorney, Harry 
A. Grant, to bring about a post-nuptial settlement with his 
wife. It was this attempt that eventually led to the discov- 
erv bv Mrs. Holzbeierlein some months later that her defen- 
dant husband had disposed of the bakery business on the 
eve of their marriage, and had thus defeated her marital 
right of dower in the real estate he had conveyed to the de¬ 
fendant corporation. 

Mr. Grant conferred with Mrs. Holzbeierlein about a set¬ 
tlement of property rights and sought to obtain from her 
deeds releasing all rights to the real property of her hus¬ 
band, and, under date of January 17th, 1933, he made her a 
written proposal. 

She refused his request to “ release all rights to real prop- 
ertv of Uncle Mike bv execution of deeds to the realtv cor- 
poration proposed to own such real estate.” Further nego¬ 
tiations took place between the parties, but at no time was 
she advised of the transfer of the bakery properties, al¬ 
though, because of the confidential relation existing, good 
faith demanded that she be acquainted with all the facts. 

Finally the plaintiff employed counsel of her own choos¬ 
ing, who, sometime in the latter part of the year 1933, 

learned of the transfer of the bakerv business to the cor- 

•/ 

poration, and in turn advised the plaintiff of that fact. 
This is the first real knowledge she had of that transaction. 
It had been successfullv concealed from her bv these de- 

* V 

fendants for approximately ten years. 

Fortified with this knowledge of her husband’s duplicity, 
counsel for Mrs. Holzbeierlein continued the negotiations 
in an effort to arrive at a satisfactory settlement. In this 
connection, I quote from a letter dated December 4, 

75 1933 from Mr. Grant to Toomev & Toomey, attorneys 
for Mrs. Holzbeierlein, replying to their letter of 

November 28, 1933, as follows: 

n* * * 

“As to paragraph one, pertaining to the stock of Holz¬ 
beierlein & Sons, Inc. this stock was placed in escrow by Mr. 
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Holzbeierlein long before bis second marriage, with the 
sole intention of placing the stock of the corporation in the 
hands of his children * * *. The placing of the stj>ck in 
escrow for the benefit of these children was not done in any 
sense with a contemplation of taking anything away from 
his estate, as he had always intended to incorj)orajte his 
business and turn it over to the children * * *. 

a * * * 

“The matter of transferring the nine parcels of r^al es¬ 
tate to the incorporation by Mr. Holzbeierlein w r as done in 
pursuance of a plan which he had devolved and it was 
proper that the corporation should own its own corporate 
property, which it used for corporate purposes. As is noic 
shown by Mrs. Holzbeierlein’s subsequent actions, i\t does 
not appear that she would have joined in these deedb after 
her marriage when she had absolutely yio interest u\hatso¬ 
ever in these properties and Mr. Holzbeierlein never con¬ 
templated them as a part of his estate. 

(Italics supplied.) 

< i *■ * # > > 

Mr. Grant, testifying as a witness, in answer to the ques¬ 
tion “Did you at any time hold in escrow the stock of Holz¬ 
beierlein & Sons, Inc.,’’ answered “Not in escrow contract. 
I merely held it as a custodian. I held it for Mr. Holzbeier¬ 
lein. * * * Mr. Holzbeierlein said * Harry vou hold this for 
me. Keep it in your safe. Whenever I want it you will give 
it to me.’ I said I certainly shall.” However, whenjshown 
his letter above quoted, he said that it was the intension of 
Mr. Holzbeierlein that “the children have it all the ^ime.” 
Mr. Holzbeierlein did sign a blank assignment of certificate 
No. 6 for 1960 shares. This could not have occurre4 prior 
to August 21, 1923, the date of the corporate charter, [and in 
that view was not placed in escrow by Mr. Holzbeierlein 
“long before his second marriage,” as stated jbv Mr. 
76 Grant in the letter just quoted. As we have sepn, the 
stock was actually transferred to the children and 
certificate No. 6 cancelled on May 28,1934 after the suit was 
brought. | 

The letter fails to state just what the plan was in [pursu¬ 
ance of which the nine parcels of real estate were conveyed 
to the corporation. 
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The fact is that in contemplation of his marriage to the 
plaintiff, the defendant, Michael Holzbeierlein, conceived 
the plan to divest himself of the legal title to the real and 
personal property owned by him, and used in connection 
with the bakery business in order to defraud the plaintiff 
of her marital right of dower. 

In furtherance of that plan and with the intent so to de¬ 
fraud the plaintiff, the defendant, Michael, caused the de¬ 
fendant corporation to be organized, elected himself and his 



sons, Henry and William, as its officers and directors, 
deeded and transferred to it the real estate and personal 
property of his bakery business, received the entire author¬ 
ized capital of 2000 shares, gave his children 30 shares and 
retained for himself 1970 shares, or the dominating and 
controlling interest. 

In order to conceal the transaction and to deceive and 


defraud the plaintiff, he did not conduct the business in the 
corporate name; he made no change in his system of book¬ 
keeping and accounting, he continued to deal with his bank 
as an individual; he did not print the corporate name on 
the stationery or carry it on the delivery wagons, but con¬ 
tinued to use his own name; he received the income and 
profits; withdrew funds for personal and household ex¬ 
penses whenever necessary; and he did not make returns 
of corporate income subject to Federal Tax. 

The defendant children, individually and as members of 
the board of directors of the defendant corporation, knew 
of the fraudulent intent and purpose of their father, 
77 and not only aided and abetted him but also lent their 
assistance in concealing the transaction from the 
plaintiff. 

The defendant, Michael Holzbeierlein, has life insurance 
amounting to $74,000. The defendant children are equal 
beneficiaries of $14,000 of this insurance. The remainder, 
or $60,000 of the insurance, which is held by the Bankers 
Life Insurance Company of Des Moines, Iowa, is paid up. 
The children were originally designated as beneficiaries of 
this amount, but on November 29th, 1926 the beneficiaries 
were changed, and, at the request of Mr. Holzbeierlein, the 
National Savings and Trust Company of Washington, Dis¬ 
trict of Columbia, Trustee, was named the beneficiary. 
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By virtue of the terms of a trust agreement, entered into 
between Michael Holzbeierlein and the Trustee, dated Au¬ 
gust 6th, 1926, the proceeds of this insurance are to b^ held 
in trust for the use and benefit of the three children, Henry 
and William Holzbeierlein and Marie Luckett. j 

Mr. Holzbeierlein, for a long time prior to his marriage 
to the plaintiff and ever since then, has made allowances or 
advancements to his three children of $250 monthly injaddi- 
tion to the salaries they earned as his employees id the 
bakery. Henry was given $100 per month, and Williaiii and 
Marie $75 each. Marie has not been employed at the bakery 
for a number of years but her allowance was continued and 
regularly paid each month. The allowances and advance¬ 
ments so made for the past ten years aggregate $30,Cj)00. 

Mr. and Mrs. Holzbeierlein live together at 5521 Con¬ 
necticut Avenue, N. W. He is a very ill man, suffering from 
diabetes. He requires care and attention and nursing. 
Mrs. Holzbeierlein renders what service she can, a^id in 
addition he has a male nurse. Mr. Holzbeierlein was!pres¬ 
ent on one day of the hearing and remained ^n the 
78 court room for a short while, but was not called to 
testify as a witness. His counsel explained, andithere 
is some evidence, that he is flighty and can not speak Coher¬ 
ently. Be that as it may, the testimony of the plaintiff 
stands uncontradicted by him. The court finds no reason 
to question her credibility. 

CONCLUSIONS. | 

The estate in dower at common law is defined as foljlows: 

“Where a woman marries a man seised at any tim^ dur¬ 
ing the Coverture, of an estate of inheritance such a^ that 
the issue of the marriage may by possibility inherit it, as 
heir to the husband, and the husband dies, the wife surviv¬ 
ing is entitled to one-third for her life, as tenant in doVer.” 
2 Minor’s Inst. (4th Ed) 134. 

Title 14, § 29 of the Code of Laws of the District of Co¬ 
lumbia provides: 

“A widow shall be entitled to dower in lands hefd by 
equitable as well as legal title in the husband at an^ time 
during the coverture, whether held by him at the time of his 
death or not, but such right of dower shall not operate to 
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the prejudice of any claim for the purchase money of such 
lands or other lien on the same.” 

The right of dower is a marital right, as much so as pro¬ 
tection and maintenance are rights inuring to the wife from 
the marriage. As was said by Chancellor Bates in Chand¬ 
ler v. Hollingsworth, 3 Del. Ch. 99,114: ‘ ; Though her dower 
is inchoate only until the husband’s death, it is none the 
less, in his life time a legal right, vested and indefeasable, 
except by her own act.” The Code of Laws of the District 
of Columbia, Title 14, § 51, makes provision for a release 
of dower by the wife during coverture. She may do so 
either by joining in the same deed with the husband or by 
her separate deed. 

The question 1 presented here is whether the wife may 
maintain a bill in equity during the life time of her hus¬ 
band to set aside or vacate an antenuptial conveyance of 
property made by him in contemplation of the mar- 
79 riage, without her knowledge or consent, and with in¬ 
tent to defraud her of her marital right of dower. 

The general rule is stated in a note in 4S L. R. A. (N. S.) 
512, as follows: 

“The great weight of authority, in the United States, at 
least, is to the effect that an antenuptial conveyance of 
property on the eve of marriage, pending an engagement, 
may be avoided by the wife provided it was either actually 
or constructively fraudulent as to her. In the majority of 
the cases, however, the question is whether upon the par¬ 
ticular facts, the specific conveyance under consideration 
worked a fraud. The criterion bv which fraud is deter- 
mined is, on the one hand, good faith, and on the other se¬ 
crecy and intention to defraud, although other elements 
such as the fact that the conveyance is voluntary or without 
consideration, or that it is the whole of the grantor’s prop¬ 
erty, or that the grantee had knowledge of facts, often are 
pertinent, and sometimes controlling features.” 

See, also, 30 C. J. p. 524, § 40 where it is said that “Even 
before marriage, if a prospective husband transfers his 
property with the intention to defeat his intended wife of 
her rights of dower, or of any other interest she might have 
as his wife in his property, such transfers are generally in 
equity a fraud upon the marital rights of the wife.” The 
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law as thus stated is recognized in the States of Alabama, 
Arkansas, California, Delaware, Illinois, Indiana, Iowa, 
Kentucky, Maryland, Michigan, Missouri, New Jersey | New 
York, North Carolina, North Dakota, Ohio, Vermont and 
Wisconsin. 

It would needlessly prolong this discussion to review the 
many authorities cited in support of the general rul^ thus 
announced. Therefore, only a few of the cases will bb con¬ 
sidered. 

The case of Kavanaugh v. Kavanaugh, 279 Mass. 238, is 
in most respects similar to the case at bar. In that ea^e the 
plaintiff wife brought her bill in equity against the (defen¬ 
dant husband and another to avoid a conveyance of rtjal es¬ 
tate made in fraud of her dower right. The plaintiff ahd the 
defendant husband were married November 9th, 1921. At 
the time they became engaged to marry the husband owned 
certain real estate situated in Boston. During their 
80 engagement, he represented to her that he was the 
owner of this property and that it was not encum¬ 
bered. On September 20th, 1921, he conveyed the property 
to his brother and co-defendant, without consideration, but 
not intending it to be an absolute conveyance, and for the 
purpose of preventing any rights therein accruing |o the 
plaintiff through her marriage to him, and this the brother 
knew. The deed was recorded July 11, 1923. The husband 
concealed from the plaintiff the fact of this antenuptial con¬ 
veyance and continued to manage, control and retain for 
himself the income from the property. The court held that 
this constituted a fraud practiced upon the plaintitjf and 
said, at page 240: 4 4 She had a right to rely upon the good 
faith and honesty of her husband. She could assume that 
he would not enter into a fraudulent transaction wi;h his 
brother to deprive her of her marital rights after they had 
become engaged, and before they were married. ’ ’ 

In Hanson v. McCarthy, 152 Wis. 131, the widow of Hel- 
man Hanson by her bill in equity sought to set aside 4 deed 
to eighty-seven acres of land, executed by her deceased hus¬ 
band to the defendant on March 3, 1904, on the ground that 
the conveyance was without consideration and mad^ with 
the fraudulent intent of depriving the plaintiff of the inter¬ 
est in the lands which accrued upon her marriage. 
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The husband and wife were married on March 15, 1904, 
twelve days after the conveyance. The marriage was the 
result of a bastardly proceeding instituted by the plaintiff 
in the latter part of February in the same year. There 
were no representations by the husband concerning the own¬ 
ership of the land. 

The Supreme Court through Winslow T , C. J., at page 133 
of the opinion said: 

“The principle is quite w’ell established that if a man, 
on the eve of his marriage, without the knowledge 
81 of his prospective wife and with intent to deprive 
her of her marital rights, convey his real estate to 
another without consideration, equity will set aside the con¬ 
veyance so far as it conflicts with the marital rights of the 
wife. ’ ’ 

In Collins v. Collins, 98 Md. 472, the widow of Michael J. 
Collins brought her bill to set aside antenuptial conveyances 
made by her husband prior to their marriage. Collins at 
the time of the marriage w’as a widow’er with two children 
and began to visit the plaintiff with a view’ to marriage and 
later did enter into a marriage engagement wth her. This 
engagement continued until April 12, 1899, wlien they were 
married. On March 22, 1899, twenty days before the mar¬ 
riage, but during their engagement, Collins, in considera¬ 
tion of five dollars and love and affection, secretly conveyed 
certain property in Baltimore to the defendants, his tw r o 
daughters, subject to a life estate in himself. The bill al¬ 
leged that the conveyance was kept secret from the plaintiff 
and did not come to her knowledge until December, 1899; 
“that the same w’as fraudulently made on the eve of her 
marriage to deprive her of her marital rights in the estate 
of her husband, and w r as void as against her rights in said 
estate.” The plaintiff during her engagement knew that 
her intended husband owned the property mentioned. He 
told her that he owmed it absolutely. The court held, in the 
language of the syllabus to the opnion, that “wlien a man 
on the eve of his marriage makes a voluntary conveyance 
of all of his property, reserving a life interest to himself, 
for the purpose of defeating the marital rights therein of 
his intended wife, the conveyance being made without her 
knowledge, although no actual misrepresentation was made 
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to her, such deed is in fraud of the wife and it will Ipe va¬ 
cated in equity.’’ 

In Illinois it has been held that a bill such as is filed here 
is in the nature of a creditor’s bill to set aside a fraudulent 
conveyance of the debtor. Higgins v. Higgins, 219 Ill. 146; 
Deke v. Huenkemeier, 260 Ill. 131; Jarvis v. Jarvis, ^86 Ill. 

478,482. j 

82 In Higgins v. Higgins, supra, the Supreme 'Court 
of this State, at page 151-152, said: 

4 4 The wife is within the protection of the statute against 
conveyances made with intent to defraud, and if thfe con¬ 
veyance is purely voluntary it is not necessary thht the 
grantee shall participate in the intent of the grantpr. It 
is as much a fraud for a man on the eve of his marridge un¬ 
known to hs wife, to make a voluntary conveyance of prop¬ 
erty to defeat the interests which she would acquire | in the 
property by virtue of her marriage, as it is for a debtor 
who contemplates contracting a debt to voluntarily dispose 
of his property in order to defeat the interest of future 
creditors.” J 

The Illinois statute is the same generally as Title 11, § 11, 
Code of Laws of the District of Columbia on the subject of 
fraudulent conveyances. And, notwithstanding the proviso 
of the Code of the District 4 4 that the question of fraudulent 
intent shall be deemed a question of fact and not oi law,” 
it is held that it 4 4 was not intended to change, and does not 
change, the rule that parties shall be held to intend the 
natural and probable consequences of their acts. It follows 
that, if the inevitable consequences of a conveyance] are to 
hinder, delay or defraud creditors, the court must sb hold, 
notwithstanding the denial of such intent by the parties to 
such conveyance.” Barber v. Wilds, 33 App. D. C. 1^0,155. 

The case of Hach v. Rollins, 158 Mo. 182, involved a bill 
in equity by the wfidow of Andrew Hach to set aside a vol¬ 
untary conveyance made by the husband to his chilcjren by 
his first marriage and before his marriage to the plaintiff 
on the ground that it was a fraud upon the plaintiff’s in¬ 
choate right of dower and to the homestead. 

Hach was sixty-six years of age with grown married chil¬ 
dren, and owned a homestead in St. Louis. Early in the 
year 1877 he courted the plaintiff, who was then twenty-one 



68 


EMMA M. HOLZBEIERLEIN VS. 


years of age. As an inducement to her to agree to marry 
him, he promised her that he would take her to live in his 
homestead, which they would occupy as long as he 
S3 lived and after his death the property should go to 
her and whatever children she might have. She ac¬ 
cordingly promised to marry him. Under his promise of 
marriage he debauched her, in consequence of which she 
became pregnant and her child was born February 12, 1878. 
He refused to carry out his promise to make her his wife, 
so she sued him for breach of his contract. On March 6th, 
1878, without the plaintiff’s knowledge or consent, Hach vol¬ 
untarily conveyed the homestead to his two daughters. He 
married the plaintiff August 28th, 1878 and she dismissed 
the breach of promise suit. Several years after the mar¬ 
riage she accidentally learned of the conveyance and de¬ 
manded an explanation. He lulled her into a state of secur¬ 
ity by assuring her that the deed amounted to nothing, that 
he was still the “boss” of the place, that his daughters 
would not dare to assert any claim to the property and that 
his promise to her would be carred out. They lived together 
thereafter for over seventeen years in the homestead when 
he died intestate in May, 1894. Three years after his death 
the daughters notified the plaintiff to vacate. She then in¬ 
stituted suit to have the deed cancelled for fraud upon her 
inchoate right of dower and to the homestead. The lower 
court cancelled the deed, and the Supreme Court of Mis¬ 
souri on appekl affirmed, and upheld the right of a wife 
to maintain a suit to set aside a voluntarv convevance bv 

•f W 90 

the husband, made without her knowledge and consent, on 
the eve of her marriage, for the purpose of defeating her 
marital rights. 

The suit to set aside an antenuptial conveyance in fraud 
of the wife’s right of dower may be maintained by her dur¬ 
ing the life time of the husband. As was said by the court 
in Youngs v. Carter, 10 Hun. (N. Y.) 194, 200: 

“If it could not be, her right would be in danger of being 
altogether defeated by a conveyance of the property by the 
grantees to a purchaser in good faith for value. The right 
itself arises from the marriage; and according to Si- 
84 mar v. Cannada, supra (53 N. Y. 298, 304), it then 
becomes sufficientlv complete to render the subject of 
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vindication by action. In that respect it is analagous;to the 
right of a creditor against the property of his debtor. Upon 
the solemwation and consummation of the marriage, her 
inchoate right to dower in her husband’s real estate is 
brought into existence, and the only obstacle in the ^ay of 
its attachment is the fraudulent conveyance made to avoid 
it. A present right of action for its removal at once ac¬ 
crues. The wrong has been done, and its vindication is an 
immediate necessity. Both together would seem to tye suf¬ 
ficient to justify the maintenance of an action for tfye cor¬ 
rection of the wrong.” 

See, also, Babcock v. Babcock, 53 How. Pr. 97; Pktty v. 
Petty, 4 B. Monroe (Ky.) 215; also Kavanaugh v. Kava- 
naugh, supra; Lestrange v. Lestrange, 273 N. Y. Shp. 21, 
where suits were maintained by the wife during the li^e time 
of the husband. 

It is urged by the defendants that the conveyance was 
made by the defendant, Michael Holzbeierlein, for tile pur¬ 
pose and with the intent of making provision for hisjdefen- 
dant children by a former wife, and that the advancement 
was reasonable when considered with reference to the prop¬ 
erty of the grantor. Some courts make exception to tljie gen¬ 
eral rule under such circumstances in cases where tlje par¬ 
ent conveys the property to his children, either absolutely 
or subject to a life estate in himself. See Note V a, 48 L. 
R. A. (N. S.) 520. However, this exception to the general 
rule does not apply in equity if, notwithstanding such mit¬ 
igating fact, there are sufficient facts upon which to base a 
finding of fraud in fact, and the grantee is not a boha fide 
purchaser. 4 ‘ Thus, it has been held that the exception does 
not arise where the conveyance is secretly made for the 
purpose of defrauding the intended wife, and is accepted 
for such purpose.” Note V b, 48 L. R. A. (N. S.) 522. 

The case here under consideration is not a conveyance to 
children in discharge of an obligation either legal or [moral. 
On the contrary, Mr. Holzbeierlein conveyed the fee simple 
title to this property to a corporation, and he gave l^is chil¬ 
dren only thirty shares of stock of the par v&lue of 
85 $3000, and retained for himself 1970 shares of the 

par value of $197,000. Furthermore, the defendant, 
Michael, did not place his stock in escrow with Mr. Girant to 
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deliver it to the children upon his death or upon the hap¬ 
pening of some other contingency. Mr. Grant was only a 
custodian, and, at the suggestion of Mr. Holzbeierlein, he 
placed the stock in his safe to be delivered to Mr. Holz¬ 
beierlein whenever he requested it. As we have seen, Mr. 
Holzbeierlein thus had the dominion and control of this 
stock and exercised it for approximately eleven years, or 
until the 28th dav of May, 1934, when it was cancelled and 
equally divided among his three children. 

The natural and probable consequence of the transfer of 
this property to the defendant corporation was to defeat 
the plaintiff of iie r right of dower, and this it is presumed 
was exactlv what was intended bv Mr. Holzbeierlein when 
he made the transfer. Barber v. Wilds, supra. The chil¬ 
dren, individually and as officers and directors of the de¬ 
fendant corporation, had knowledge of this fraudulent in¬ 
tent and purpose of their father. 

The defendants assert that the plaintiff has been guilty 
of laches and for that reason the bill should be dismissed. 
They insist that the deeds were duly recorded and that she 
had constructive notice of the transfer. 

The deeds were recorded a day or so before the marriage 
in the Recorder’s office of the District of Columbia. At that 
time she was a resident of Maryland. After she came to 
the District to live, the defendants concealed the transac¬ 
tion from her. Thev said nothing and did nothing likelv to 
put the plaintiff upon inquiry, and even during their nego¬ 
tiations for a postnuptial settlement in the latter part of 
1933, thev concealed the facts from her. As was said bv 
Mr. Justice Robb in the case of Adriaans v. Dill, 37 App. 

D. C. 59, 75: “Notice ought never to be imputed to 
86 the victim of a deception unless his failure to obtain 
actual notice was the result of his own negligence; 
in other words, he who practices bad faith ought not to be 
permitted to invoke the doctrine of constructive notice in 
aid of his wrong doing, unless, as above stated, negligence 
on the part of the injured party has supervened.” 

There has been no change of title to this property since 
its conveyance to the defendant corporation, and no sub¬ 
stantial equities have intervened. There is no doubt that 
a fraud was practiced upon this plaintiff by one whose rela- 
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tions with her were of a most confidential natureJ 4 ‘So 
great is its abhorrence of fraud and the violation of fiduci¬ 


ary obligations, that a court of equity will look wit^i some 
indulgence upon mere delay, from which no material injury 
has occurred.” George v. Ford, 36 App. D. C. 315, 3^3-334. 

See generally upon the subject of laches Mclnjtire v. 
Pryor, 173 U. S. 38. 

What has been said heretofore has reference to the trans¬ 
fer of the real estate. There is also involved a bill iof sale 
made by Mr. Holzbeierlein to the corporation transferring 
the personal property used in connection with the bakery 
business. 

The general rule with respect to the transfers of personal 
property by the husband is “that inasmuch as the \jdfe ob- \ , 

tains no interest in the husband’s personalty until hi$ death, ; 
the husband may dispose absolutely of a part or all of his 
personal property during his life, and that such transfer or 
gift does not constitutiTale'gal fraud on the marital rights , 
of the wife.” 30 C. J. p. 523] § 39; Wright v. Holipes, 100 


j 


i/i/ 


J 


Me. 508. This islrutTeven where the sale, transfer or gift 
is made with the intent to defeat the claims of tie wife. 

Poole v. Poole, 96 Kan. 84; Mandel v. Bron, ,270 Pa. 

87 566; Poole v. Poole, 129 Md. 387. 

The bill contains a number of special prayers for 
relief and also a general prayer. Under the circumstances S 
here disclosed, the wife is entitled to have the deed set aside j/r 
only as to her present existing rights. 30 C. J. p. 5£6, § 40. 

The general rule is that such a conveyance is not! void in 
toto, but is voidable only as to the interest sought to be pro¬ 
tected. Wliere the conveyance is in fraud of th6 wife’s 
dower, it can be set aside only to the extent of sucjh right. 

Petty v. Petty, supra; Goff v. Goff, 60 W. Va. 9, 26; Dudley 


v. Dudley, 76 Wis. 567; Chandler v. Hollingsworth 
Deke v. Huenkemeier, supra. 

Thej^nclusiomis: 

1 . 


supra; 


That tKe conveyance of the real estate described in the 
bill to the defendant corporation is fraudulent and void in 
so far as it affects the dower rights of the plaintiff. 

2. That the plaintiff is entitled to a decree declaring each 
one of the deeds described in the bill herein void afid of no 
effect and vacating and setting aside such deed to tile extent 
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that such deed bars or in any manner affects her right of 
dower in and to the real estate thus conveyed to the defen¬ 
dant corporation. 

3. That the bill be dismissed as to the defendants, Henry 
II. Holzbeielein, "William H. Holzbeielein, Marie C. Luckett, 
The Bankers Life Company, a corporation, The National 
Savings and Trust Company, a corporation, and Harry A. 
Grant, Trustee and Holder in Escrow. 

4. That the defendants, Michael Holzbeierlein and Holz- 
beierlein & Sons, Inc., a corporation, pay the costs herein. 

Counsel will please prepare a decree in accordance with 
the above. 

0 R LUHRING 

Justice 

Januarv 24, 1936. 

* 7 


88 Final Decree 

Filed March 3 1936 

********* 

This cause came on to be heard at the October Term of 
Court and after trial in open Court upon the issues pre¬ 
sented ; and, thereupon, upon consideration thereof and up¬ 
on the Findings of Fact and Conclusions of Law filed here¬ 
in, it is this 3rd day of March, 1936, 

ADJUDGED, ORDERED and DECREED that the deeds 
from Michael M. Holzbeierlein to Holzbeierlein and Sons, 
Incorporated, conveying the following parcels of real estate 
situate in the District of Columbia, as set forth in the Bill 
of Complaint filed herein, as follows: 

Instrument No. 7 being deed dated September 22, 1923, 
and recorded September 24, 1923, in Liber 5052, Folio 438, 
conveying lot 52 in square 441. 

Instrument No. 9 being deed dated 22nd day of Septem¬ 
ber, 1923, and recorded September 24, 1923, in Liber 5052, 
Folio 440, conveying the northern twenty feet front of lot 
58 in square 441. 

Instrument No. 5 being deed dated 22nd day of Septem¬ 
ber, 1923, and recorded December 24, 1923, in Liber 5052, 
Folio 437, conveving the northern part of lot 59 in square 
441. 

Instrument No. 10 being deed dated 24th day of Septem¬ 
ber, 1923, and recorded September 25, 1923, in Liber 5052, 
Folio 441, conveying lot 59 in square 441. 
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Instrument No. 159 being deed dated 24th day of Sep¬ 
tember, 1923, and recorded September 25, 1923, inj Liber 
5072, Folio 67, conveying lot 60 in square 441. | 

Instrument No. 6 being deed dated 22nd day of Septem¬ 
ber, 1923, and recorded September 24, 1923, in Libel* 5052, 
Folio 437, conveying lot 61 in square 441. 

89 Instrument No. 11 being deed dated 22nd ^ay of 
September, 1923, and recorded September 24^ 1923, 

in Liber 5052, Folio 442, conveying lot 62 in square 441. 

Instrument No. 12 being deed dated 22nd day of Septem¬ 
ber, 1923, and recorded September 24, 1923, in Liber 5052, 
Folio 443, conveying lot 64 in square 441. 

Also deed dated November 15, 1923 being instrument No. 
17, recorded November 17,1923, in Liber 5109, Folio 2, con¬ 
veying lot 25 in square 441, from Harry A. Grant, et ux., to 
Holzbeierlein and Sons, Incorporated. The said defendant, 
Michael Holzbeierlein, and Edwin Nauck, et ux., having con¬ 
veyed to the said Harry A. Grant, the property described 
in the foregoing deed by deed dated September 22^ 1923, 
and recorded as instrument No. 8 on September 24, 1923, 
in Liber 5052, Folio 439. 

be and each of them are hereby vacated and sell aside 
to the extent that such deeds, or any one of them, bars or 
in any mariner affects the inchoate right of dower of the 
said plaintiff, Emma M. Holzbeierlein, in and to tl|e real 
estate thus conveyed by said deeds to the defendant icorpo- 
ration, Holzbeierlein and Sons, Incorporated, but ijhat in 
all other respects, said deeds are held to be valid convey¬ 
ances to the defendant corporation, Holzbeierlein and Sons, 
Incorporated, of the real estate described therein. 

That the Bill of Sale made to the said defendant corpora¬ 
tion, Holzbeierlein and Sons, Incorporated, by the defen¬ 
dant, Michael M. Holzbeierlein, on the 24th day of Septem¬ 
ber, 1923, and recorded on September 26, 1923, at 11:07 J 
A. M., in Liber 5070 Folio 56, described in paragraph eleven 
of the Bill of Complaint, be and the same is hereby declared 
to be a valid transfer and conveyance to the said corpora¬ 
tion of all the personal property therein described, and that 
the said plaintiff, Emma M. Holzbeierlein, has no ti^le, in¬ 
terest, right of ownership or claim upon said personal prop¬ 
erty. | 

90 That the prayers of said Bill of Complaint, ex¬ 
cept as to the matters hereinbefore referred to in this 

Decree, be and the same are hereby denied, and that said 
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Bill of Complaint be and the same is hereby dismissed as 
to the defendants, Henry H. Holzbeierlein, William H. Holz- 
beierlein, Mary C. Luckett, The Bankers’ Life Company, a 
corporation, the National Savings & Trust Company, a cor¬ 
poration, and Harry A. Grant, Trustee. 

That the defendants, Michael M. Holzbeierlein and Holz¬ 
beierlein and Sons, Incorporated, pay the taxable costs 
herein. 

0 R LUHRING— 

Justice 

We approve this Decree as to form. 

MINOR GATLEY & DRURY 

Bv ARTHUR P DRURY 

For National Savings <& Trust Co . 


Motion to Review Finding of Law. 

Filed March 3 1936 

**#*#*#** 

Now comes the plaintiff, by her attorneys Toomey and 
Toomey, and moves the Court to review and re-hear the 
conclusions of law so far as the same relate to personal 
property and life insurance, and for reasons therefor says: 
t 1. That the personal property cannot be transferred un- 
| der conditions of fraud as found and established by the 
| Court in this case. 

2. That fraudulent transfers of personal property by the 
husband in order to defeat the rights of his wife therein ren¬ 
der such transfers void and are subject to be set aside so 
far as the same affect the rights of the wife. 

1 91 3. That the Court having found as a matter of fact 

\\ that said transfers were made with a fraudulent in- 

\ tent of the defendant of which the transferees, the children 
] by the first marriage, had knowledge, that automatically 
* said transfers were void both as to real estate and personal 
property. 

4. That the conclusions of law should be so revised as to 
include personal property. 

TOOMEY & TOOMEY 

Attorneys for Plaintiff 
By VINCENT L. TOOMEY 
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District of Columbia, ss : 

Personally appeared Vincent L. Toomey, who being first 
duly sworn, does depose and say that he is the subscriber 
in the annexed Motion; that the matters and facts therein 
stated upon his personal knowledge are true and those! stated 
upon information and belief he believes to be true. 

VINCENT L. TOOMEY | 

I 

Subscribed and sworn to before me this 3rd day of [March 
A. D. 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By R. D. QUINTER JR 

Ass’t Clerk . 

Fiat 

March 23 1936. 

Motion to review finding of law overruled. 

LUHRIX&, J 
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Decree Denying Motion for Rehearing 
Filed April 2-1936 


* 


* 


* 


* 


* 


Upon consideration of the Motion for Rehearing in the 
above entitled cause, it is by the Court this 2nd dav of April, 
1936, 

ADJUDGED, ORDERED AND DECREED tha[t said 
Motion for Rehearing be and the same is hereby defiied. 

0 R LUHRING 

Justice 

Appeal noted in open Court by Plaintiff, as to personal 
property and insurance. 

Approved as to form: 

TOOMEY & TOOMEY 
By VINCENT L. TOOMEY 

4/2/36 

i 

Appeal allowed. Cost bond $100 or $50 cash in lieu' there¬ 
for. 

0 R LUHRIfNG 
Justice 
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Memorandum 


April 10-1936. 

Bond of Emma M. Holzbeierlein on Appeal for $100 ap¬ 
proved and filed. 


Assignment of Errors 
Filed April 13 1936 

i 

**=******** 

Now comes the plaintiff, by her attorneys, and assigns 
for errors in the above entitled cause: 

1. That the Court erred in entering the decree in which it 

failed to vacate all of the transfers of personal prop- 
93 erty and life insurance enumerated in these proceed¬ 
ings. 

2. That the Court erred in not vacating the transfer of 
the baking business to the defendant corporation, Holzbeier¬ 
lein Sons Inc. 

3. That the Court erred in not vacating the life insur¬ 
ance trust created by the defendant, Michael M. Holzbeier¬ 
lein, in favor of his three children by his first marriage. 

4. That the Court erred in not enjoining and restraining 
the defendants, Henry H. Holzbeierlein, William II. Holz¬ 
beierlein, and Marie C. Luckett, from transferring, giving, 
devising, conveying or in anywise surrendering any per¬ 
sonal property received by them, individually or collectively, 
from Michael M. Holzbeierlein in fraud and in derogation 
of the rights of Emma M. Holzbeierlein, wife of Michael M. 
Holzbeierlein. 

VINCENT L. TOOMEY 
For TOOMEY & TOOMEY, 
Attorneys for Plaintiff . 


Designation of Record 
Filed April 13 1936 

***#*#*### 

The Clerk of the above Court will please prepare a tran¬ 
script of record for the United States Court of Appeals in 
the above entitled cause, consisting of: 
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CO. V i 


1. The bill of complaint and Exhibits A, B, C, ank D. 

2. The answer. 

3. The order overruling motion to dismiss. 

4. The opinion of the Court rendered by Mr. justice 
Luhring. 

5. The decree of the Court vacating the transfers of real 

estate. j 

6. The motion for a review and a rehearing. 

94 7. The decree overruling motion for rehearing; 

and noting of appeal. 

8. Memorandum of bond and the giving thereof. 

9. Assignment of errors. 


10. This designation. 


VINCENT L. TOOMEY 
For TOOMEY & TOOMEY, 

Attorneys for Plaintiff . 


Counter-Designation of Record 
Filed June 10 1936 


** 


* 


* 


* 


Now comes Michael M. Holzbeierlein, appellee |in the 
above entitled cause and designates parts of the recjord to 
be included in the transcript in addition to those designated 
by appellant, such additional parts being deemed necessary 
and material for the determination of the questions raised 
on appeal, namely: 

1. Motion of defendants to dismiss Bill of Complaijit. 

2. Stipulation of counsel filed October 9, 1935. 

3. This designation. 

HARRY A. GRAN't' 
Attorney for Appellee 


i 

Additional Designation of Defendant, Bankers Dife 

Company 

Filed June 15 1936 


* 


# 


Now comes the defendant, Bankers Life Company, appel¬ 
lee in the above entitled cause, by its counsel, and qirects 
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the Clerk, in making up the transcript of record on appeal 
in said cause, to include therein the following papers, in 
addition to those designated by counsel for appellant, 
namelv: 

95 1. Answer of defendant, Bankers Life Company 

tiled March 8,1934. 

2. Stipulation tiled October 9, 1935. 

3. This designation. 

FONTAINE C. BRADLEY 
Attorney for Defendant Bank¬ 
ers Life Company 

Received a copy of the foregoing 
Additional Designation this 13th 
dav of June, 1936. 

TOOMEY & TOOMEY 
Attorneys for Plaintiff. 


96 United States Court of Appeals for the District of 

Columbia. 

Original No. 2642, April Term, 1936. 

Equity No. 56,814 

Emma M. Holzbeierleix, Petitioner, 

vs. 

Michael M. Holzbeierleix et al. 

On consideration of the petition for extension of time to 
tile the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including July 20, 1936. 

Per Mr. Chief Justice MARTIN, 
July 13, 1936. 

A true Copy, 

Test: MONCURE BURKE 

Clerk, of the United States Court of Ap¬ 
peals for the District of Columbia 

By C. NEWELL ATKINSON 
Assistant Clerk 


(Seal) 
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97 District Court of the United States for the Distinct of 

Columbia. j * 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, ljiereby 
certify the foregoing pages numbered from 1 to 95, bpth in¬ 
clusive, to be a true and correct transcript of the ijecord, 
according to directions of counsel herein filed, cojjies of 
which are made part of this transcript, in cause No. 56S14 
in Equity, wherein Emma M. Holzbeierlein is Plaintiff and 
Michael M. Holzbeierlein et al are Defendants, as th^ same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of [Wash¬ 
ington, in said District, this 13th day of July, 1936. 


(Seal) 


C. E. STEWART, 
Cleric. 


Endorsed on cover: District Court of the United States 
District of Columbia. No. 6785. Emma M. Holzbeierlein, 
Appellant, vs. Michael M. Holzbeierlein and The Bankers 
Life Company, a corporation. United States Court ^)f Ap¬ 
peals for the District of Columbia. Filed Jul 15j 1936. 
Moncure Burke, Clerk. 





UNITED STATES COURT OP APPEALS FOR 

THE DISTRICT OF COLUMBIA 

UNITED STATES 

APRIL TERM, 19^6? urt ^Pappealsporthe 

i DiSTRlCT OF COLUMBIA 

- FILED SEP 9-1936 

No. 6785. 


■ CLERK 

EMMA M. HOLZBEIERLEIN, Appellant, 

vs. 

MICHAEL M. HOLZBEIERLEIN and THE 
BANKERS LIFE COMPANY, a 
Corporation. 


BRIEF FOR APPELLANT. 


VINCENT L. TOOMEY, 
Attorney for Appellant. 



BATAVIA TIMES, LAW PRINTERS* 

BATAVIA, N. Y. 

Charles W. Warden, Washington Representative, 
Tower Building. 






rift 



SUBJECT INDEX. 


PAGE 

Statement of the Case.J_ 1 

Argument .|_ 9 

The Rule as to Personal Property and Liife In¬ 
surance Voluntarily Transferred in j Con¬ 
templation of Matrimony.i_ 9 

The General Rule as to the Voluntary Trans¬ 
fer of Property in Contemplation of Matri¬ 
mony.L_17 

. Laches . j. -25 

Conclusions . j . 25 

! 

Citations. 

Cases: 

Adriaans vs. Dill, 37 App. D. C. 59, 75 .i.25 

Alkire vs. Alkire, 134 Ind. 350 . j .18 

Allen vs. Allen, 213 Mass. 29, 34; 99 N. E. 462 
Arnegaard vs. Amegaard, 7 N. Dak. 475 

Babcock vs. Babcock, 53 Howard’s Pr. 97 .. .j.21 

Beere vs. Beere, 79 Iowa 555 ...!.19 

Blankenship vs. Hall, 233 Ill. 116. j .16 

Bouslough vs. Bouslough, 68 Pa. St. Rep. at 495 .. 13 
Brown vs. Crafts, 98 Maine 40; 56 A. 213 .. 10,11,13 

Brown vs. Brown, 82 N. J. Eq. 40. j .23 

Chandler vs. Hollingsworth et al., 3 Dela. Oh. 99 
(1867) . 


24 

20 


18 


Cushing vs. Blake, 30 N. J. Eq. (3 Stew.) 68£ 
Daniher vs. Daniher, 201 Ill. 489 . 

) .... 23 
.. 19,24 

Deke vs. Huenkemeier, 260 Ill. 131. 

.16 

Dunbar vs. Dunbar, 254 Ill. 281. 

.. 16,19 

Gainer vs. Gainer, 26 Iowa 337 . 

.19 

George vs. Ford, 36 App. D. C. 315, 333-334 J 

.25 

Geiger vs. Merle, 360 Ill. 497 (1935) . 

.15 

Goulette vs. Goulette, 114 Wash. St. 689, 19j 
1045 . 

') Pac. 
.13 

Jarvis vs. Jarvis, 286 Ill. 478 .. 

.. 19,20 

























n. 

PAGE 

J. vs. W., 149 Md. 109, 115; 131 Atl. 40.22 

Kavanaugh vs. Kavanaugh, 181 N. E. 181.24 

Kelly vs. McGrath, 70 Ala. 75. 21 

LeStrange vs. LeStrange, 242 App. Div. 74.14 

Mclntire vs. Pryor, 173 U. S. 38..25 

Moody vs. Hill, 61 Md. 517. 22 

Murray vs. Murray, 90 Ky. 1. 20 

Norris vs. Bradshaw, 96 Colo. 597 (1935). 16 

Padfield vs. Padfield, 7S Ill. 16..16 

Pettv vs. Pettv, 4 B. Mon. 215. 24 

Phillips vs. Phillips, 30 Colo. 516, 71 Pac. 363 _16 

Pinkinson vs. Pinkinson, 93 N. J. Eq. 583 . 24 

Potter vs. Braum, 294 Pa. 482; 144 Atl. 401; 64 A. 

L. B. 663 (1928) . 15 

Prather vs. Burgess, 5 Cr. C. C. 376 .. 25 

Bose vs. Bose, 170 N. E. 181; 34 Ohio App. 89 

(1929) 11 

Bubin vs. My rub Bealty Company, 244 N. Y. App. 

Div. 540 . 13 

Sederlund vs. Sederlund, 176 Wis. 627 . 20 

Smith vs. Smith, 6 N. J. Eq. 515, 522 . 22, 23,24 

Tucker vs. Andrews, 13 Mo. 124... 24 

Vordick vs. Kirsch, 216 S. W. 519 (Mo. 1919) .... 19 

"Ward vs. Ward, 63 Ohio St. 125. 20 

Waters vs. Tazewell, 9 Md. 291. 22 

Way vs. Way, 31 N. W. Bep. (Wis.) 15. 19 

Westerman vs. Westerman, 25 Ohio St. 500 . 21 

Whitehall vs. Thiess, 158 Atl. 347; 161 Md. 657 .. 21 

Wheeler vs. Kirtland, 27 N. J. Eq. 534 . 24 

Wildeman vs. Wildeman, 98 N. J. Eq. 109,112 .. 22,24 
Youngs vs. Carter, 10 Hun. 194 (N. Y.).21 

Statutes, etc.: 

Cornell Law Quarterly, April, 1935, page 381 .. 14,15 
American Law Beports, Vol. 64, page 467,663 .. 15,16 
Comp. Stat., page 2043 . 23 

























UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA j 

APRIL TERM, 1936. 

I 

No. 6785. I 

— 

EMMA M. HOLZBEIERLEIN, AppemanJt, 

vs. 

MICHAEL M. HOLZBEIERLEIN and T^E 
BANKERS LIFE COMPANY, a 
Corporation. 

BRIEF FOR APPELLANT. 

— 

Statement of the Case. 

No extended or detailed statement of this ease is nec¬ 
essary, because of the elaborate, complete an<|i accu¬ 
rate findings of fact determined by the Chancellor. 
(Record, page 56.) These findings have never been 
appealed or controverted in whole or in part by any of 
the appellees. Nor has any appeal or cross4appeal 
been noted by any appellee upon the conclusions of 
law of the learned Chancellor. (Conclusions 6f law, 
Record, page 63.) 

An epitome of the findings is as follows: Emma M. 
Holzbeierlein, the appellant, married the abpellee, 
Michael M. Holzbeierlein, on September 25,192^, in the 


2 


City of Baltimore. The appellant was a widow with 
one child at the time of her marriage. The appellee. 
Michael M. Holzbeierlein, was a widower with three 
children at the time he married appellant. 

The appellee, Michael M. Holzbeierlein, was the own¬ 
er of a large and profitable baking business, which bus¬ 
iness included both the real and personal property 
used in connection therewith. Michael M. Holzbeier¬ 
lein conducted this business in the abbreviated name 
of “M. Holzbeierlein,” and assured appellant many 
times during their engagement period of about six 
months prior to their marriage, that the income from 
this baking business would provide a competency for 
both during their married life. 

On August 21, 1923, Michael M. Holzbeierlein cre¬ 
ated a corporation, known as Holzbeierlein & Sons, 
Inc., also one of the appellees herein, under the laws 
of the State of Delaware. (Record, pages 19, 33 and 34.) 

On September 22 and 24,1923, the appellee, Michael 
M. Holzbeierlein, conveyed nine parcels of real estate, 
whereon the bakery business was conducted, unto the 
aforesaid corporation, Holzbeierlein & Sons, Inc. On 
September 24,1923, a bill of sale for the personal prop¬ 
erty of the bakery business was executed between Holz¬ 
beierlein and the Corporation. These instruments were 
recorded on September 24, 25, and 26, 1923. It is to 
be noted that execution of these instruments took place 
on the eve of appellant’s marriage to the appellee, 
Michael M. Holzbeierlein, and that the same were re¬ 
corded on the day before, the day of, and the day after 
their marriage. 
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I 

I 

The appellee, Michael M. Holzbeierlein, received 
from the corporation its entire capital stock of Two 
Hundred Thousand ($200,000.00) Dollars in consider¬ 
ation of the above transfers. He took this entire is- 

l 

sue of stock and delivered the same to his attorney 
and nephew, Harry A. Grant, one of the appellees here¬ 
in, with these instructions, “Harry, you hold this for 
me. Keep it in your safe. Whenever I want it ^ou will 
give it to me.” (Record, page 61.) Subsequently ten 
shares each were transferred to his three children, 
Henry H. Holzbeierlein, William H. Holzbeierlein, and 
Marie C. Luckett. So that the full issue of stock then 
appeared nineteen hundred and seventy shjares in 
Michael M. Holzbeierlein and ten each in hi^ three 
children. I 

i 

Although the corporation was created on August 21, 

i 

1923, and received the transfers of real estate Ond per¬ 
sonal property about one month later, Michael M. 
Holzbeierlein continued to operate the baking business 
in his own name, “M. Holzbeierlein. ” The stationery, 
delivery wagons, the books and bank account] contin¬ 
ued in this name, without any use or employment of 
the corporate name. No franchise tax was ]iaid the 
State of Delaware from 1923 until 1933, and as a result 
the franchise was permitted to lapse. No Federal in¬ 
come tax return was made for the corporation until 
1935. Nowhere was the corporate name in Evidence 
for a period of ten years from 1923. (Record, phges 59- 

62.) ! 

I 

The appellant was never informed of the preation 
of a corporation and the transfers of real per- 
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sonal property to it by the appellee, until she em¬ 
ployed a lawyer in the latter part of 1933. This was 
her first information as to the creation of a corpora¬ 
tion and the transfers of the real and personal prop¬ 
erty. (Record, page 60.) 

Michael M. Holzbeierlein extended numerous and 

i 

costly generosities upon his three children, all of whom 
are also appellees in this cause. He established a paid- 
up insurance trust of Sixty Thousand ($60,000.00) Dol¬ 
lars with the appellee, The Bankers Life Company, 
making the appellee, The National Savings & Trust 
Company, trustee thereunder, for the benefit of his 
three children. This was effected November 29, 1926. 
(Record, page 62.) Additional life insurance of Four¬ 
teen Thousand ($14,000.00) Dollars was taken out in 
behalf of said children. He paid said children in 
monthly installments the sum of Two Hundred and 
fifty ($250.00) Dollars, commencing in 1923 and for a 
period of ten years next had paid unto them a total of 
Thirty Thousand ($30,000.00) Dollars in cash contri¬ 
butions. (Record, pages 62-63.) 

These entire facts are effectively stated in that part 
of the findings of fact on page 62 of the Record. 

“The fact is that in contemplation of his mar¬ 
riage to the plaintiff, the defendant, Michael Holz¬ 
beierlein, conceived the plan to divest himself of 
the legal title to the real and personal property 
owned by him, and used in connection with the 
bakery business in order to defraud the plaintiff 
of her marital right of dower. 

In furtherance of that plan and with the intent 
so to defraud the plaintiff, the defendant, Mich¬ 
ael, caused the defendant corporation to be or- 


ganized, allowed himself and his sons, Henry and 
William, as its officers and directors, deeqed and 
transferred to it the real estate and personal prop¬ 
erty of his bakery business, received the entire au¬ 
thorized capital of two thousand shares, ^ave his 
children thirty shares and retained for himself 
nineteen hundred and seventy shares, or the domi¬ 
nating and controlling interest. 

In order to conceal the transaction and to de¬ 
ceive and defraud the plaintiff, he did not; conduct 
the business in the corporate name; he ijiade no 
change in his system of bookkeeping and jaccount- 
ing, he continued to deal with his bank as| an indi¬ 
vidual; he did not print the corporate name on 
the stationery or carry it on the delivery,' wagons, 
but continued to use his own name; he received the 
income and proceeds; withdrew funds fot person¬ 
al and household expenses whenever necessary; 
and he did not make returns of corporate income 
subject to Federal Tax. 

The defendant children, individually and as 
members of the board of directors of thC defend¬ 
ant corporation, knew of the fraudulent iqtent and 
purpose of their father, and not only aided and 
abetted him but also lent their assistance in con¬ 
cealing the transaction from the plaintiff. 

The defendant, Michael Holzbeierlein; has life 
insurance amounting to Seventy-four Thousand 
($74,000.00) Dollars. The defendant children are 
equal beneficiaries of Fourteen Thousand ($14,- 
000.00) Dollars of this insurance. The remainder, 
or Sixty Thousand ($60,000.00) Dollars of the in¬ 
surance, which is held by The Bankers Life Com¬ 
pany, of Des Moines, Iowa, is paid-up. The chil¬ 
dren were originally designated as befieficiaries 
of this amount, but on November 29,1926, the ben¬ 
eficiaries were changed, and, at the request of Mr. 
Holzbeierlein, the National Savings and Trust 
Company of Washington, District of Columbia, 
trustee, became the beneficiary. 

By virtue of the terms of a trust agreement en¬ 
tered into between Michael Holzbeierlepi and the 


6 


trustee, dated August 6,1926, the proceeds of this 
insurance are to be held in trust for the use and 
benefit of the three children, Henry and William 
Holzbeierlein and Marie Luckett. 

Mr. Holzbeierlein, for a long time prior to his 
marriage to the plaintiff and ever since then, has 
made allowances or advancements to his three 
children of Two Hundred and fifty ($250.00) Dol¬ 
lars monthly in addition to the salaries they earn 
as his employees in the bakery. Henry vras given 
One Hundred ($100.00) Dollars per month and 
William and Marie Seventy-five ($75.00) Dollars 
each. Marie has not been employed at the bakery 
for a number of years but her allowance was con¬ 
tinued and regularly paid each month. The allow¬ 
ances and advancements so made for the past ten 
years aggregate Thirty Thousand ($30,000.00) 
Dollars.” 

Not satisfied with the duplicity of these transactions 
the appellee, Michael M. Holzbeierlein, endeavored to 
procure from the appellant her signature whereby she 
would quit claim and release her dower right and all 
participation whatsoever in his estate. He endeavored 
to procure her signature by employing his nephew and 
attorney, Harry A. Grant, who endeavored to effect a 
post-nuptial settlement with the appellant. It was this 
attempt that eventually led to the discovery by Mrs. 
Holzbeierlein some months later that her husband had 
disposed of the bakery business on the eve of their 
marriage and had thus defeated her marital right of 
dower in the real estate which he had conveyed to the 
defendant corporation. 

Mr. Grant conferred with Mrs. Holzbeierlein about 
a settlement of property rights and sought as attorney 
for Michael M. Holzbeierlein to obtain from her deeds 
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releasing all rights to the real property of }ier hus¬ 
band, and under date of January 17, 1933, pe made 

her a written proposal. (Eecord, pages 24 and 60.) 

| 

Mrs. Holzbeierlein refused Grant’s request to re¬ 
lease all rights to real property of “Uncle ^like” by 
execution of deeds to the realty corporation proposed 
to own such real estate. Further negotiations took 
place between the parties, but at no time wai she ad¬ 
vised of the transfer of the bakery property, Although, 
because of the confidential relationship existing, good 
faith demanded that she be acquainted with all the 
facts. (Record, page 60.) A further reference is 
made to the language of the findings of fact. (Rec¬ 
ord, page 60.) 

“Fortified with the knowledge of her Ifusband’s 
duplicity, counsel for Mrs. Holzbeierlein Continued 
the negotiations in an effort to arrive ait a satis¬ 
factory settlement. In this connection I quote 
from a letter dated December 4, 1933, ^rom Mr. 
Grant to Toomey & Toomey, attorneys Ifor Mrs. 
Holzbeierlein, replying to their letter of November 
28,1933, as follows: ‘ * * * As to Paragraph One, 
pertaining to the stock of Holzbeierlein & Sons, 
Inc., this stock was placed in escrow by |VJr. Holz¬ 
beierlein long before his second marriage, with 
the sole intention of placing the stock of the cor¬ 
poration in the hands of his children * * *. The 
placing of the stock in escrow for the benefit of 
these children was not done in any sensb with the 
contemplation of taking anything awayi from his 
estate, as he had always intended to incorporate 
his business and turn it over to the children * * V 
‘ * * * The matter of transferring thei nine par¬ 
cels of real estate to the incorporation by Mr. Holz¬ 
beierlein was done in pursuance of a plan which 
he had devolved and it was proper that the corpo- 
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ration should own its own corporate property, 
which it used for corporate purposes. As is now 
shown by Mrs. Holzbeierlein 7 s subsequent actions 
it does not appear that she would have joined in 
these deeds after her marriage when she had ab¬ 
solutely no interest whatsoever in these properties 
and Mr. Holzbeierlein never contemplated them as 
a part of his estate. 7 

Mr. G-rant, testifying as a witness, in answer to 
the question ‘Did you at any time hold in escrow 
the stock of Holzbeierlein & Sons, Inc.,’ answered 
‘Not in escrow. I merely held it as a custodian. I 
held it for Mr. Holzbeierlein. * * * Mr. Holz¬ 
beierlein said “Harry you hold this for me. Keep 
it in your safe. Whenever I want it you will give 
it to me.’ 7 I said I certainly shall. 7 However, 
viien shown his above letter above quoted, he said 
that it was the intention of Mr. Holzbeierlein that 
‘the children have it all the time. 7 Mr. Holzbeier¬ 
lein did sign a blank assignment of certificate No. 
6 for 1960 shares. This could not have occurred 
prior to August 21, 1923, the date of the corpo¬ 
rate charter, and in that view was not placed 
in escrow by Mr. Holzbeierlein ‘long before his 
second marriage, 7 as stated by Mr. Grant in the 
letter just quoted. As w^e have seen, the stock was 
actually transferred to the children and certificate 
No. 6 cancelled on May 28,1934, after the suit was 
brought. 77 

The findings of fact further disclose that certificate 
No. 6 issued to Michael Holzbeierlein for 1960 shares 
was assigned in blank, undated and signed by him. 
Each one of these certificates numbered One to Six in¬ 
clusive bears across the face the notation “Cancelled, 
May 28, 1934. 7 7 On that day it appears that three cer¬ 
tificates for 656% shares each were issued respectively 
to the defendants, Henry Holzbeierlein, William Holz¬ 
beierlein, and Marie Luckett, thus transferring the en- 


tire holding of the defendant, Michael Holzbeierlein, 
to his children, who now own the outstanding capital 
stock of the defendant, Holzbeierlein & Sons, Inc. This 
was a voluntary transfer and was made approximate¬ 
ly three months after the bill herein was filed. (Rec¬ 
ord, page 58.) 

The Chancellor granted the prayers of the appellant, 
the plaintiff in the lower Court, and vacated all the 
transfers of the nine parcels of real estate, but denied 
to appellant any relief so far as the personal property 
and insurance moneys were concerned. (Reeojrd, page 
72.) A motion to review the finding of law was filed, 
and it was denied by the Chancellor. (Record, pages 
74-75.) Whereupon an appeal was noted in op|en court 
by plaintiff as to personal property and insurance. 

ARGUMENT. 

i 

The Rule as to Personal Property and Life Insur¬ 
ance Voluntarily Transferred in Contemplation of 
Matrimony. 

There being no appeal or cross-appeal froni the de¬ 
cision of the .Chancellor as to the real estate involved 
in this case, the sole question for this Court to deter¬ 
mine is: Did such circumstances invalidate the trans¬ 
fer of personal property and life insurance f The law 
is very well settled that such circumstances d|d inval¬ 
idate the transfer of personal property and life insur¬ 
ance and that the same rule applicable to real estate is 
applicable to personal property and life insurance, and 
for the following reasons: 
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1. That there was no completed delivery. 

2. That the transfer was colorable only. 

3. That the fraud destroyed the transaction. 

•» 

A situation much akin to the case at bar concerning 
personal property arose in the case of Brown vs. 
Crafts, 98 Maine 40. In that case a testator four days 
after the execution of his will, without the knowledge 
of his wife or daughter, caused to be prepared two 
written instruments, one a bill of sale or assignment 
by which he sought to transfer the property in contro¬ 
versy to his daughter; the other a power of attorney 
under which he "was to receive the property and dur¬ 
ing his life to manage, control and have the use and in¬ 
come of the same and the right to pledge it for his per¬ 
sonal debts, or to sell it if he might deem necessary to 
pay any indebtedness he might have, using the same as 
though it were his own property. His daughter, Re¬ 
becca W. Crafts, was then called and his intention to 
give her this property disclosed to her; and the papers 
were executed consecutively by himself and his daugh¬ 
ter with all the formalities required in the transfer of 
personal property. Upon signing the bill of sale he 
delivered the stocks, bonds and mortgages described 
therein to the donee, who received them and at his re¬ 
quest compared them, item by item, with the schedule; 
and she in turn signed the power of attorney and rede¬ 
livered the property to the donor to be by him retained 
and used in accordance with its terms. “The wife con¬ 
tested the transaction upon two grounds: 

1. That it was not a completed gift. 


11 


2. That it was a disposition of personal property 
intended to deprive his wife of her distributive share, 

i 

and was consequently as to her, by law fraudulent and 
void.” 

i 

• 1 

The Court speaking on these conditions said (page 
45): j 

“We think the delivery of the property (was in¬ 
complete. It was colorable, not real. This at¬ 
tempted transfer having the semblance ojf a gift 
but the substance of a will, was nugatory. The do¬ 
minion which the donor retained over the prop¬ 
erty during his life was as full as if the disposi¬ 
tion had been by will; and the rights and enjoy¬ 
ment of the donee were postponed until his death. 
* * * It tended rather to dissolve its character as 
not being bona fide.” 


A case in which the artificiality of a corporation was 
employed to disguise ownership, as it was in tjie Holz- 
beierlein case, is the recent case of Rose vs. ijose, 170 
N. E. 181; 34 Ohio App. 89 (1929). This c^se cites 
Brown vs. Crafts, supra . In the Rose case a husband 


created a corporation and delivered the stock to his 
children by his prior marriage, to the prejudibe of his 
present wife. In this case the Court said (page 182 

_ i 

N. E. Rep.) as follows: 

“It may be stated that the weight of Authority 
sustains the proposition that generally thei husband 
may make such disposition of his personal prop¬ 
erty during his lifetime by gift, voluntary convey¬ 
ance or otherwise, as he may wish, eveh though 
his widow is to be deprived of the distributive 
share therein which would otherwise fall to her 
upon his death. Having such right his exercise of 
it is not, in and of itself, a fraud upon his who 
has no present interest in the husband’si personal 


l 


i 

i 
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property; she not being a quasi creditor of his. 
1. But this general rule does not apply where the 
parties have separated and have extra marital re¬ 
lations toward each other, for in said case the 
wife may be a quasi creditor, and his gifts of per¬ 
sonal property may then be in fraud of her right 
to separate maintenance or to alimony; and if they 
are not living as husband and wife, but have not 
actually separated and their relations are such as 
to make a separation inevitable or very probably, 
and the husband desiring to bring about such a 
result in anticipation thereof, makes a voluntary 
transfer of all or the greater portion of his per¬ 
sonal property to others, for the very purpose of 
depriving his wife of separate maintenance or ali¬ 
mony and avoiding his marital obligations in ref¬ 
erence thereto, the rights of the parties may well 
be considered to be the same as if they had actual¬ 
ly separated and assumed extramarital relations 
toward each other, for, when said general rule 
was first announced any right which the widow 
had to a distributive share of her husband’s per¬ 
sonal property could be taken away by his will; 
but now by statute, such right cannot be taken 
from the widow without her consent, and hence it 
is not inequitable to hold that the wife has an in¬ 
terest in her husband’s personal property during 
his lifetime which may be protected against the 
fraud of the husband where the rights of innocent 
third parties are not involved. 

“And where the parties are living together 
amicably, and under said general rule the wife is 
not considered a quasi creditor, if the husband 
voluntarily transfers his personal property to 
others, and the transaction is colorable, that is, 
presents an appearance which does not correspond 
with the reality and is a mere device or contri¬ 
vance by which the husband, retaining to himself 
the use and benefit of the property during his life, 
and in parting with the absolute dominion over it, 
seeks at his death to deprive his widow of her dis- 
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tributive share—the widow may have the transfer 
set aside on the ground that there was no csmplete 
gift; and being a gift in form but not in fact, and 
such transaction lacking the essential element of 
a gift, that is, intention. Brown vs. Crhfts, 98 
Me. 40; 56 A. 213.” 

So also in the case of Bouslough vs. Bouslough, 68 
Pa. St. Bep. at 495 and reading from page 499 :| 

“So long as she is receiving maintenance and is 
under his wing as it were, she is bound by his acts 
as to his personal property; but when she is com¬ 
pelled to become a suitor for her rights, her rela¬ 
tion becomes adverse, and that of a creditor in 
fact and she is not to be balked of her due£ by his 
fraud.’ ’ 

! 

Another illustration of where the corporation was 
employed as the scheme or conveyance through which 
the transfer was accomplished is the case of Goulette 
vs. Goulette, 114 Wash. St. 689; 195 Pac. 1045. In that 
case a husband created a corporation and gave the en¬ 
tire stock to his six children by his first marriage to the 
prejudice of his second wife. In a contest by the wife 
the Court held the same to be a fraud in derogation of 
the wife’s marital rights. 

A recent case in the State of New York decided May 
10, 1935, involved the corporation as a figure of the 
fraud and concerned personal property only. The case 
of Rubin vs. Myrub Realty Company, 244 N. Y. App. 
Div. 540. In this case Rubin created a corporation just 
prior to his second marriage, and placed the dtock in 
trust for his own benefit during his life, and upon his 
death to his children by his first marriage. This trans¬ 
fer took place even after dower rights were abolished 


i 

i 
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in the State of New York. The widow was in total ig¬ 
norance of the transfer. The transfers were vacated 
by the .Court as a fraud on the wife in contemplation 
of matrimony, citing the case of LeStrange vs. Le- 
Strange, 242 App. Div. 74. The LeStrange case de¬ 
cided that transfers made to the prejudice of a pros¬ 
pective wife represent a fraud as to her marital rights, 
both as to real and personal property. In this case Le¬ 
Strange executed a trust agreement just prior to his 
second marriage. Daniel 0. LeStrange, a widower of 
68 years, became engaged to marry the complainant, 
having represented to her his ownership of the land 
and bank account in question. Later he was induced 
by his children, the other defendants, to execute a 
secret voluntary conveyance of all his property, real 
and personal, to himself as trustee for his own benefit 
during his lifetime and for the benefit of his surviving 
children at his death. The wife learned of the facts 
after her marriage and sued in equity to have the 
transaction set aside as in fraud of her marital rights. 
The husband made no answer, and testified in behalf 
of his wife, showing that he had been threatened with 
commitment to an insane asylum by his children unless 
he executed this agreement. The Court in dissolving 
the trust and cancelling the related transfers said: “A 
man cannot deliberately * * * strip himself of all in¬ 
heritable property in fraud of his prospective wife, to 
whom he has represented that he has sufficient prop¬ 
erty for their comfortable support * * *and in which 
she will be entitled to share upon his decease.” This 
general subject as well as an extended commentary on 
the LeStrange case is contained in the Cornell Law 
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Quarterly for April, 1935, at page 381, which article 
contains the following statement at page 385: 

“The overwhelming weight of authority is to 
the effect that the wife’s rights as such a statutory 
distributee are defeasible by a bona fide jaliena- 
tion of the husband’s property made during his 
lifetime whether for consideration or not. There¬ 
fore, if the husband makes a bona fide intet vivos 
gift of his property, whether real or personal, re¬ 
serving no rights to himself, such a gift is good 
even if made for the express purpose of depriv¬ 
ing the wife of her rights at his death. Of bourse, 
such a gift might be attacked because of frajud, un¬ 
due influence or the incapacity of the doiior, but 
not because it infringes upon any rights of the 
wife as distributee or heir. But where thb gift is 
colorable merely, that is, a scheme of the husband 
to deprive his wife of her rights at his deat^i, while 
at the same time secure to himself full use hnd en¬ 
joyment of his property during his lifetime, there 
is no substantial conflict that the transfer is in¬ 
valid as to her. ” 

The above article cites Potter vs. Braum, ^94 Pa. 
482; 144 Atl. 401; 64 A. L. R. 663 (1928), which case 
held that the husband is unrestrained in the bdna fide 
transferring of his personal property until the same 
is destroyed by fraud or incomplete delivery. 

Another very recent case is the case of Geiger vs. 
Merle, 360 Ill. 497, decided April 17,1935, and reading 
from page 510: 

“Counsel for appellants contend that William 
F. Merle had an unrestrained right to disjpose of 
his personal property during his lifetime .without 
the consent of his wife. Counsel for appellee con¬ 
tend that certain of the property so transferred 
was in fraud of the original complainant’^ rights. 
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A husband has the power to dispose of his per¬ 
sonal property during his life independently of 
the concurrence and exonerated from the claim of 
his wife, provided the transaction is not merely 
colorable and attended with circumstances indica¬ 
tive of fraud upon the rights of the wife. Citing 
Blankenship vs. Hall, 233 Ill. 116; Padfield vs. 
Padfield, 78 id. 16. The same principle applies to a 
gift or transfer of real estate by a prospective hus¬ 
band on the eve of his marriage without the con¬ 
sent of his intended wife. Citing Deke vs. Huen- 
kemeier, 260 HI. 131; Dunbar vs. Dunbar, 254 id. 
281.” 

In the case of Norris vs. Bradshaw, 96 Colo. 597, 
decided in April, 1935, decedent gave a bank stock cer¬ 
tificate to his son-in-law during life and in denial of his 
wife’s rights, speaking from page 597 the Court said: 

“In the case before us, the trial court deter¬ 
mined from the evidence that the gift was not col¬ 
orable, or attended by circumstances of fraud. We 
hold that it is good as against the plaintiff, and it 
is not sufficient, even if he actually intended to de¬ 
feat her right, unless defendant participated in the 
perpetration of a fraud on plaintiff. Citing Phil¬ 
lips vs. Phillips, 30 Colo. 516, 71 Pac. 363, and it 
was found that he did not. ’ ’ 

Reference can be had to the American Law Reports, 
Volume 64, page 467, in which it is demonstrated that 
the rule is equally applicable to personal property as 
well as real estate and whenever color is employed the 
transfers must be held invalid and fraudulent. The 
rule stated therein is as follows: 

“The general rule to be extracted from the case 
appears to be that a gift inter vivos by a husband 
of his property is absolute and bona fide , and not 
made with a fraudulent intent, is not a fraud in 
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the right of the wife to share in the husband’s 
property at his death; but that, if the gift isjmere¬ 
ly colorable, that is, if the transfer is apparently 
a gift, but in reality a mere device by which the 
husband is enabled to use and enjoy his property 
during his lifetime, and at the same time deprive 
his wife of her property rights at his deatl^, or if 
the gift is made with a fraudulent intent, th^n it is 
a fraud on the wife’s rights and is consequently 
void.” 

The findings of fact have determined the commission 
of a fraud by the appellee, Michael M. Holzbei^rlein, 
participated in by his children against his wife, Emma 
M. Holzbeierlein. This finding of fraud, therefore, 
forms the predicate upon which this Court has the 
power to penetrate through the transaction and jracate 
the transfer of the personal property and life insur¬ 
ance. 


The General Rule as to the Voluntary Transfer 
of Property in Contemplation of Matrimony. 

Any voluntary transfer of property made ih con¬ 
templation of matrimony in order to defeat the pros¬ 
pective spouse’s marital interest therein is void, as a 
fraud against the prospective spouse. The substan¬ 
tial elements to constitute fraud in the situation are: 

A. That the transfers take place on the eve of mar¬ 


riage. 

B. That the transfers are made without the 
edge and consent of the other spouse. 

C. That the transfers are made without coiisider- 
ation and voluntarily by the grantor. 
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D. That the property transfers represent all or a 
substantial portion of the grantor’s estate. 

E. That the method of transfer employed represent 
a scheme or device to merely give color and not an ef¬ 
fective and bona fide sale and transfer. 

When the transfer takes place on the eve of mar¬ 
riage there is a presumption that the same was made 
in order to defeat the prospective spouse’s marital 
rights therein. Chandler vs. Hollingsworth, et al. 3 
Dela. Ch. 99 (1867). This case has been regarded by 
all the text writers since its enunciation as the true 
and accurate declaration of the law at that time. Since 
that time the tendency has been to increase and liber¬ 
alize upon the rights of the prospective spouse espe¬ 
cially as to the wife. As reported in Alkire vs. Alkire, 
134 Ind. 350, reading from page 359: 

4 ‘We have no doubt that circumstances exist 
which would make a conveyance fraudulent. If 
representations were made as an inducement for 
the wife to enter into the contract, or if agree¬ 
ments with the wife were violated, or convevances 
made under such circumstance on the eve of mar¬ 
riage, so as to operate as a fraud, under such cir¬ 
cumstances they would be set aside, and the second 
wife granted her interest in the estate.” 

The mere fact that children survive the first mar¬ 
riage offers nb legal reason why they should be the ob¬ 
ject of the benefit. A father holds only a moral obli¬ 
gation to provide for a child by a former marriage 
whereas he has a legal obligation to provide for his 
second wife. Therefore, a transfer of property on the 
eve of marriage to the children of a first marriage is a 
fraud, one, because it lacked consideration, and two, 


because the husband had only a moral and not a |legal 
obligation toward the children. Yordick vs. Kirsch, 
216 S. W. 519 (Mo.) decided in 1919. 

A pertinent case is Dunbar vs. Dunbar, 254 Ill. 281, 
reading from page 285: 

“The law in this State is well settled that h vol¬ 
untary conveyance by either party to maijriage 
contract of his or her real property, made [with¬ 
out the knowledge of the other and on the ^ve of 
marriage, is a fraud upon the marital rights of 
such other, and may be set asid£ as fraudulent and 
void as against the party whose rights are injur¬ 
iously affected by such conveyances, citing Dani- 
her vs. Daniher, 201 Ill. 489, and cases therein cit¬ 
ed.’ ? 

Also reading from the Dunbar case at page 287 the 
Court employs the following language: 

“The grantee must show’ a state of fapts as 
would have entitled him to a decree for specific 
performance had the conveyance not been made. 
In other words, to sustain the conveyance it must 
be shown to have been made by the grantor ^n the 
discharge of some legal or equitable obligation 
which the law will recognize and enforce at tjie in¬ 
stance of the grantee as contradistinguished} from 
a mere moral obligation growing out of some junen- 
forcible promise.” 

So also in the case of Beere vs. Beere, 79 Iow^ 555, 
reading from page 559: 

“It was then a case of a voluntary transfer of 
property in contemplation, and under promise of 
marriage. Such a transfer is fraudulent. Citing 
Gainer vs. Gainer, 26 Iowa 337, and Way vs.i Way, 
31 N. W. Rep. (Wis.) 15.” j • 

The same principles are enunciated in the case of Jar¬ 
vis vs. Jarvis, 286 HI. 478, reading from page 4$2, the 
Court said: 
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“If a prospective husband transfers his prop¬ 
erty before marriage with the intention to defraud 
his intended wife of her rights of dower, or any 
other interests she might have as his wife, in his 
property, such transfer is generally in equity held 
a fraud upon the marital rights of the wife.” 

The rule is equally applicable both as to real and per¬ 
sonal property, as illustrated in the case of Sederlund 
vs. Sederlund, 176 Wis. 627, reading from page 634, 
the Court said: 

“During coverture the husband owes a duty of 
reasonable maintenance and support towards his 
wife, and a transfer of his property, designed for 
the purpose of avoiding such obligation, will be 
set aside during the lifetime of the husband, at the 
instance of the wife.” 

Equity is so vigilant upon this point that she imposes 
upon the beneficiaries of the transfers a presumption 
of fraud as illustrated by the case of Murray vs. Mur¬ 
ray, 90 Ky. 1. Quoting from that case the Court said: 

“It has been held that if the transfer conveys 
the principal part of the husband’s estate, and is 
made without the second wife’s knowledge, then it 
rests on the beneficiaries to rebut such presump¬ 
tion.” 

Citing Ward vs. Ward, 63 Ohio St. 125. In the Ward 
case the Court on page 127 said as follows: 

“But in this Court no such distinction is made; 
and the decisions are, as said in the case just cited, 
practically unanimous that the mere fact that a 
secret transfer was made after the engagement is 
conclusive on the question of fraud so far as the 
right of dower is concerned.” 

Citing Arnegaard vs. Arnegaard, 7 N. Dak. 475, quot¬ 
ing from the Arnegaard case we see the Court to say: 

“In the great majority of cases the broad rule 


is enunciated that a man owes to a woifian to 
whom he is betrothed the utmost good faith and 
that he cannot consistently with that sacred obli¬ 
gation, secretly divest himself of property in 
which she would by marriage secure rights which 
would thereafter be beyond his control.” 

The above case citing Westerman vs. Westerm^n, 25 

w i 

Ohio St. 500, the Court held a wife who transferred 
her property in contemplation of marriage a fijaud— 
thus demonstrating that the law attaches to thp con¬ 
tract of marriage the obligations of good faitt, and 
that neither party can thereafter by voluntary gifts 
affect such legal rights as either may acquire Jin the 
property of the other by marriage without the consent 
of the party to be affected. 


In the case of Kelly vs. McGrath, 70 Ala. 75, it was 
held that where a husband in contemplation of mar¬ 
riage places a loan on real estate to defeat th^ right 
of dower, that the same constituted a fraud. 


The action to vacate such a fraudulent transaction 
can be maintained during the lifetime of the husband, 
as has been repeatedly held and specifically held in the 
following cases: 

Youngs vs. .Carter, 10 Hun. 194 (N. Y.)j. 

Babcock vs. Babcock, 53 Howard’s Pr. j97. 

As recently as 1932, in the State of Maryland, \kre find 
the case of Whitehill vs. Thiess, 158 Atl. 347; l(jl Md. 
657, quoting from page 660: 

“There is no direct testimony that the wite and 
grantor in this deed arranged the title so as to 
avoid the attaching of marital rights in tl^e hus¬ 
band, but it may be presumed that they did so. 
Then the principles to be considered are| those 
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which have been recently explained in the case 
cited in argument. J. vs. W., 149 Md. 109,115, also 
131 Atl. 40. An attempt to evade the marital rights 
of one’s spouse in the estate of the other, after 
death, by preserving to the latter all that complete 
ownership would give up to death, by disposing in 
advance of the estate after death, so as to put it 
out of the surviving spouse’s reach, may be de¬ 
feated by the wronged spouse as a fraud upon him 
and his rights. ’ ’ 

Quoting from the same case at page 661: 

“It has been a rule that a secret ante-nuptial 
conveyance, made to avoid the attaching of marital 
rights, may be set aside as a fraud upon those 
rights. Waters vs. Tazewell, 9 Md. 291, Moody vs. 
Hill, 61 Md. 517.” 

Elaborate explanation of this principle of equity is set 

forth in the case of Wildeman vs. Wildeman, 98 N. J. 

Eq. 109, pages 112 to 115 inclusive: 

“The authorities are ample to sustain the propo¬ 
sition that a wife may file a bill of equity to set 
aside conveyances made by her husband, in antici¬ 
pation of his marriage, and in an estate to defeat 
the right of the wife I will cite a few cases. 

In Smith vs. Smith, 6 N. J. Eq. 515 a bill was 
filed by the widow showing that previous to her 
marriage her husband owned land; that before she 
consented to marry him he told her he had houses 
in Trenton; that if she would marry him she would 
always have a good home. Belying on this, and 
not knowing that he had alienated the property, 
she married him. The Chancellor, on page 521 
said: ‘On the day of the marriage between the 
complainant and her late husband, and just before 
the marriage, he, without the knowledge of the in¬ 
tended wife, for the consideration of $1, conveyed 
certain real estate to trustees, in trust for his own 
use during his life, and, after his death in trust to 


receive the rents and pay them to his daughter 
Mary, a daughter by a former wife/ during her 
life, and after her death, in-.trust for hid three 
sons. I cannot doubt on the evidence in th^ case, 
that the object of the conveyance was to divest the 
complainant of the right she would acquire! in his 
estate by the marriage. The other ground or rea¬ 
son now set up for the making of the conveyance, 
namely, the providing for his imbecile dafughter 
after his death, was not, it appears to me, the real 
motive. „ ‘ | ; 

I am of the opinion that a voluntary convey¬ 
ance by a man, on the eve of his marriage, unknown 
to the intended wife and made for the purpose of 
defeating the interest w T hich she would acquire in 
his estate by the marriage, is fraudulent as against 
her. I see no sound distinction between th|is case 
and a like conveyance by a woman under like cir¬ 
cumstances decreed for complainant/ In Brown 
vs. Brown, 82 N. J. Eq. 40, Chancellor Walker re¬ 
viewed the case on this point and cited Snpth vs. 
Smith. He says: 1 By the common law a widow 
was entitled to dower in all the lands whereof her 
husband was seized in fee simple at any time dur¬ 
ing coverture. Our statute enlarges the ri^ht, en¬ 
dows her of all lands whereof her husband f or any 
other to his use,” was seized under statd of in¬ 
heritance at any time during coverture. Comp. 
Stat., page 2043/ 

The doctrine of courts of equity is that equit¬ 
able estates are considered to all intent apd pur¬ 
pose as legal estates. Cushing vs. Blake, 30 N. J. 
Eq. (3 Stew.) 689. * * * Under these decisions, 
in carefully considering the admitted facts in the 
case, it is my opinion that August Wlldemhn per¬ 
suaded this complainant to marry him on the 
understanding that he had property from) which 
she might reasonably expect income and Support 
during her lifetime; that the property was equit¬ 
ably his although the legal title was in his son, 
Walter, and that he endeavored to get bhck the 
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legal title of the property in order to fulfill his 
promises made to the complainant. 

I shall, therefore, advise a decree that the com¬ 
plainant is entitled to have her dower assigned 
out of the lands in question. The amount of this 
dower interest should be fixed by a special master, 
whom I will appoint, when counsels submit to me 
the form of the decree.” 

Most recently with the general principle enunciated 
in a Massachusetts court in the case of Kavanaugh vs. 
Kavanaugh, 181 N. E. 181: 

“The judge found that the conveyance was 
made, without consideration, for the purpose of 
preventing the plaintiff from acquiring any rights 
in the property upon her marriage with Joseph B. 
Kavanaugh, with the full knowledge of the grantee. 
This constituted fraud practiced upon the plain¬ 
tiff. He had a right to rely upon the good faith and 
honesty of her husband. She could assume that he 
would not enter into a fraudulent transaction with 
his brother to deprive her of her marital rights 
after they had become engaged and before they 
were married. Allen vs. Allen, 213 Mass. 29, 34; 
99 N. E. 462; Tucker vs. Andrews, 13 Mo. 124; 
Smith vs. Smith, 6 N. J. Eq. 515, 522. In the case 
last cited it was said: ‘I am of the opinion that a 
voluntary conveyance made by a man, on the eve 
of marriage, unknown to the intended wife and 
made for the purpose of defeating the interests 
which she would acquire in his estate, is fraudu¬ 
lent as against her.’ Citing Wheeler vs. Kirtland, 
27 N. J. Eq. 534; Pinkinson vs. Pinkinson, 93 N. J. 
Eq. 583; Wildeman vs. Wildeman, 98 N. J. Eq. 109; 
Daniher vs. Daniher, 201 HI. 489; Petty vs. Petty, 
4 B. Mon. 215. It shows that the decree must be 
affirmed with costs ordered accordingly. ’ ’ 

The records disclose that only one case in the District 
of Columbia was ever adjudicated which involved 
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voluntary transfers in contemplation of matrimony. 
This was the case of Prather vs. Burgess, 5 Cr. C. C. 
376, and involved the conveyance of personalty (being 
slaves) by a femme sole to a trustee for her separate 
use, pending her treaty of marriage, and without the 
knowledge or consent of her intended husband^, and 
without valuable consideration. The Court hejd the 
same to be void as to him. This case was heard] prior 
to the abolition of slavery. 

Laches. 

As the Chancellor determined the defense of Jlaches 
was without any merit. This Court has very definitely 
interpreted the rule concerning laches. The appellant 
in this case within three months after her discovery of 
the fraudulent conveyances instituted suit to have the 
same set aside. During the interim she exercised every 
effort, as the findings of fact disclose, to effect a settle¬ 
ment of her grievances. The appellee, Michael M. 
Holzbeierlein, remained obdurate and unwilling tjo con¬ 
cede her claim. 

Adriaans vs. Dill, 37 App. D. C. 59, 75. 

George vs. Ford, 36 App. D. C. 315, 333-334. 

Mclntire vs. Pryor, 173 U. S. 38. j 

Conclusions. 

A train of circumstances initiated by an attempt to 
procure from this appellant her signature to all and 
any of the real estate owned by the appellee, Michael 
M. Holzbeierlein, was undertaken by the appellee, 
Harry A. Grant. This attempt dictated an investiga¬ 
tion which disclosed that the appellant had been the vic¬ 
tim of these fraudulent conveyances. That she had 
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been precluded from consideration in all the life insur¬ 
ance of the appellee, Michael M. Holzbeierlein. That 
the appellee, Michael M. Holzbeierlein, had showered 
upon his children numerous generosities, particularly 
monthly stipends of Two Hundred and Fifty ($250.00) 
Dollars, all of which circumstances indicate but one 
purpose: to exclude the appellant from any participa¬ 
tion whatsoever in appellee’s estate and to take from 
her the rights which the law has given to her. 

Not one circumstance was detailed in the findings of 
fact which would indicate that the appellee, Michael 
M. Holzbeierlein, offered any monetary consideration 
to the appellant. He endeavored to console her by 
exhibiting to her a will in which she received a nominal 
consideration. The best assurance he was willing to 
give appellant was a will which is susceptible of de¬ 
struction or revision at the pleasure of the testator. 
This paltry offering was made only upon condition that 
the appellant quit claim as to all and any interest that 
she possessed in the appellee’s remaining real estate. 
She was not informed at the time this proffer was made 
to her that she was already excluded from any partici¬ 
pation in the baking business. (Although, because of 
the confidential relation existing, good faith demanded 
that she be acquainted with all the facts.) 

Respectfully submitted, 

VINCENT L. TOOMEY, 
Attorney for Appellant. 
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for ttje listrtrt of (Enlumbta 


No. 6785 


Emma M. Holzbeierlein, 

Appellant, 

vs. 

Michael M. Holzbeierlein, et al., 

Appellees. 


BRIEF FOR APPELLEE 
MICHAEL M. HOLZBEIERLEIN 

The appellant in this case has not filed a statement 
of evidence although the trial below consumed the 
better part of a week, but elects to stand upon the 
findings of fact filed by the lower Court. Counsel 
for the appellant has stated his position with relation 
to these findings and has set forth in his brie^ facts 
pertinent to his contentions. Without repetition of 
an outline of the case, since counsel for appellant has 
set forth the same, only those facts which pertain to 
the deliberation of the errors assigned in thisj cause 
will be briefly stated here. 

The appellant, Emma Holzbeierlein, idarried 
Michael M. Holzbeierlein on September 2Sj 1923. 
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He was then sixty-two years of age and had three 
children by a prior marriage. She was forty-two 
years of age and had one child by a previous 
marriage. At the time of this marriage, the appellee 
owned a profitable bakery business and also large 
holdings in real estate other than the buildings used 
by the bakery. He also had acquired a considerable 
insurance estate as is shown by a stipulation filed in 
this cause (R. p. 54), which shows that more than 
two years before his marriage to appellant he had 
made his children the specific beneficiaries thereof in 
varying amounts, of all but one policy. 

On or about August 21, 1923, this appellee, 
Michael M. Holzbeierlein, caused to be incorporated 
the bakery business,' and by various deeds of convey¬ 
ance, the real properties which were then used in said 
bakery business together with the improvements 
thereon were deeded to this corporation. These con¬ 
veyances were executed and delivered to the corpora¬ 
tion on the 22nd and 24th days of September, 1923, 
a day or so before his marriage to appellant. There 
was also executed and delivered to the aforesaid 
corporation a bill of sale. These deeds and bill of 
sale were immediately recorded as of September 24 
and 25, 1923. The trial Court has found that the 
market values of the real estate and improvements 
thus conveyed is $80,000. 

It further appears from the findings of fact of the 
learned trial justice that this corporation did not 
function as such, and that the charter was permitted 
to lapse and become void. But that on February 6, 
1933, it was renewed and revived. That originally 
there had been issued upon the capitalized stock issue 
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of $200,000 of said corporation, par value per share, 
$100, one certificate of 1960 shares, another pf 10 
shares to appellee and the balance in 3 certificates of 
10 shares each to his three children. This certificate 
for 1960 shares appellee assigned in blank and placed 
in the custody of his attorney, Harry A. Grant. 

It further appears that on May 28, 1934, all pf the 
certificates were cancelled, and a new issue of jthree 
separate certificates of 656-2/3 shares to each 6f his 
three children, thus as the learned trial justice found 
(R. p. 58): 


“On that day it appears that three certificates 
for 656 2/3 shares each were issued respectively 
to the defendants, Henry Holzbeierlein, j Wil¬ 
liam Holzbeierlein and Marie Luckett,j thus 
transferring the entire holding of the defendant, 
Michael Holzbeierlein, to these children! who 
now own the outstanding capital stock qf the 
defendant, Holzbeierlein & Sons, Inc. This was 
a voluntary transfer, and was made approxi¬ 
mately three months after the bill hereifi was 
filed.” 


It was further ascertained as a fact that, besides the 
bakery property estimated at $80,000, appellee 
owned then and now owns real estate valued at 
$112,750, in addition to a one-half interest as tenant 
in common with the appellant in the home in which 
appellee and appellant live, 5521 Connecticut 
Avenue, N.W., valued at $24,000, purchased by 
appellee after the marriage. 

The record further disclosed that appellee is now 
in his seventy-third year, he is an ill man, requiring 
attention, care and nursing. There is some evidence 
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that he is now flighty and incoherent. That his child¬ 
ren particularly the two boys, Henry and William, 
have been employed at the bakery for a number of 
years. 

In the Court’s conclusion, it was determined that 
as to the real estate, appellant should have her dower 
interest, the same as if the deeds to the corporation 
had not been made, but as to all personal property, 
appellant was entitled to no interest therein. The 
bill of complaint was dismissed as to all defendant’s 
except the appellee and the corporate defendant, 
Holzbeierlein & Sons, Inc. All other prayers of the 
bill were likewise refused. (See Final Decree, R. 
72-73-74.) 

Counsel for appellant, as set forth in the motion 
to dismiss appeal herein filed on behalf of appellee, 
did not enter an appeal from the final Decree, but 
from the order overruling motion for rehearing (R. 
p. 75.). This does not comply with the rules and 
renders the appeal invalid. Furthermore, the nota¬ 
tion of appeal is also entirely meaningless, as will be 
seen by a reading of such notation. What is meant 
by “Appeal noted in open Court by Plaintiff, as to 
personal property and insurance”? (R. 75.) Counsel 
for appellant has not considered it appropriate to file 
a statement of evidence, and therefore no exceptions 
to the ruling of the lower Court have been adequately 
presented to this Court; thus the appeal must fail. 
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ARGUMENT 

I 


In the brief for appellant, counsel speaks df the 
rule as to personal property and life insurance Volun¬ 
tarily transferred in contemplation of matrimony, and 
then does? not cite a case which has any reference to 
transfer of life insurance. This is because the law 
with relation to life insurance is not the same |as he 
has stated, and certainly has no analogy to the record 
on this appeal, for by the stipulation (R. p. 54-55-56), 
signed by attorneys for all parties in interest the 
policies of the Bankers Life Company issued upon 
the life of appellee, Michael M. Holzbeierlein,j were 
in every instance except one procured by him a| least 
two years beforq the marriage to the appellant, and 
that at the time when the original policies were }ssued 
they were to specific beneficiaries. Each dolicy 
named one or more of appellee’s children as these 
specific beneficiaries, vesting in them a property 
right in said policy, which could only be divested by 
the terms thereof. The stipulation further sho\Vs that 
on or about November 27, 1926, the appellee changed 
the beneficiaries as provided by the terms thereof and 
named the National Savings & Trust Company, 
Trustee, as the substituted beneficiary therein, j Cer¬ 
tainly by no stretch of the imagination can it be con¬ 
tended that the appellant has any interest whatsoever 
in these policies of insurance or of the policies }n the 
Acacia Mutual Life Insurance Company in \jvhich 
the Chancellor below found the children designated 
as equal beneficiaries. It is true that the Truste^ sub¬ 
stituted as beneficiary, in the Bankers Life policies, is 
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in compliance with a trust agreement entered into 
between the Trustee and the appellee under date of 
August 6, 1926, for the use and benefit of his three 
children, Henry Holzbeierlein, William Holzbeier- 
lein and Marie Luckett (R. p. 63) ; but, this only 
confirms the acts and intention of appellee made more 
than two years before his marriage to appellant, and 
not in any manner can the original designation of 
these children as beneficiaries be said to have taken 
place upon the "eve of their marriage,” a term so 
frequently used by counsel for appellant. 

A policy of insurance is a definite contract vesting 
in the beneficiary rights as stipulated therein, of 
which such beneficiary cannot be deprived except 
under the terms thereof. 

Appellant herein never acquired, or never could 
acquire any right, express or implied, to the pro¬ 
ceeds of these policies other than by assignment to 
her or her nomination therein as a beneficiary, neither 
of which the record discloses has ever been done. 

II 

Counsel for appellant does not specify in his brief 
any particular personal property to which he has 
reference but the record discloses (R. p. 58) that on 
May 28, 1934, there was issued to each of the chil¬ 
dren of appellee respectively, a certificate of 656-2/3 
shares of stock in Holzbeierlein & Sons, Inc. The 
Chancellor further found as a fact, the issuance of 
these certificates to appellee’s children were absolute 
and complete. His finding of fact which is absor 
lutely binding upon appellant is as follows: 
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“On that date it appears that three certificates 
for 656-2/3 shares each were issued respectively 
to the defendants, Henry Holzbeierlein, Wil¬ 
liam Holzbeierlein and Marie Luckett, thus 
transferring the entire holding of the defendant, 
Michael Holzbeierlein, to his children whq now 
own the outstanding capital stock of the defend¬ 
ant, Holzbeierlein & Sons, Inc.” 

Certainly this language does not import a colofable 
gift, or that there was not a completed delivery, or 
that there was fraud in this voluntary transfer o^ this 
stock by appellee to his children. Thus the argument 
presented by counsel for appellant falls and can have 
no reference or legal effect thereto. The law is! well 
settled by the overwhelming majority of Appellate 
Courts, that a husband may alienate, transfer oij give 
away personal property owned by him during hi^ life¬ 
time whether for consideration or not; that if the hus¬ 
band makes a bona fide inter vivos gift of such prop¬ 
erty which is absolute and complete, and in which 
he makes no reservation unto himself, it is bidding 
upon the wife, and cannot be set aside in an action by 
her, in which she claims that such gift was made for 
the purpose of depriving her of marital estate. It is 
only sufficient to read the authorities set forth in a 
note to Porter vs. Braum, 294 Pa. 482, appearing in 
64 A.L.R. 463, wherein is cited under “Majority 
Opinion,” page 487, numerous appellate decisions, 
stating the law to be as above set forth. Indeed, a 
consideration of the authorities cited in the brief 
filed herein by appellant sustains this view of thd law. 

The Chancellor in his conclusions in the ipstant 
case, said with reference thereto, and in support there¬ 
of: (R. p. 71) 


“The general rule wth respect to the trans¬ 
fers of personal property by the husband is ‘that 
inasmuch as the wife obtains no interest in the 
husband’s personalty until his death, the hus¬ 
band may dispose absolutely of a part or all of 
his personal property during his life, and that 
such transfer or gift does not constitute a legal 
fraud on the marital rights of the wife.’ 30 CJ. 
p. 523, paragraph 39; Wright v. Holmes, 100 
Me. 508. This is true even where the sale, trans¬ 
fer or gift is made with the intent to defeat the 
claims of the wife. Poole v. Poole , 96 Kan. 84; 
Mandel v. Bron, 27Q Pa. 566; Poole v. Poole , 
129 Md. 387.” 

What has been said with regard to the transfers by 
appellee of the certificates of stock in said corpora¬ 
tion to his children, obtains with equal weight to the 
bill of sale aforesaid. 

It is respectfully contended that the Chancellor in 
his findings of fact and conclusions of law did not 
impute fraud to appellee in his execution of the Bill 
of Sale. This is clear, when he says: 

“What has been said heretofore has reference 
to the transfer of the real estate. There is also 
involved a bill of sale made by Mr. Holzbeier- 
lein to the corporation transferring the personal 
property used in connection with the bakery 
business.” 

It is therefore contended that the appeal herein is 
not tenable. This Court is asked to set aside and 
vacate absolute and completed transfers of personal 
property of the husband, which if allowed, would 
affect commerce, the ordinary business intercourse, 
and the employment by a husband of bank deposits, 


8 


I 


stocks and bonds or any other personal propbrty. 
Such claim of right by a wife could never be upheld. 
Of course, it is submitted that a husband cannot alien- 
ate his property in fraud of his creditors, and if the 
wife be a creditor or if the alienation of the property 
is merely a subterfuge and not an outright gift, or if 
the wife has a decree of alimony and the husbapd is 
seeking to alienate his personal property, to keep from 
properly protecting the wife as to her payments of 
alimony, then equity will prevent the husband from 
alienating his property, but no such condition exists 
in the instant case. j 

The leading case on this point, although not recent, 
is Wright v. Holmes, 100 Maine, 508, cited iii 3rd 
L.R.A. (N.S.) page 769, in which Justice Sayage, 
with a great deal of care and deliberation discusses 
this interesting phase of law, and states on Page 772, 
as follows: | 

i 

“The cases in which this question has arisen, 
as might be expected, have usually been fhose 
where a widow has sought to have gifts made by 
her husband declared invalid. And thoke in 
which the question has been answered ii^t the 
negative have generally been decided upon one 
or more of the four grounds following: j 

(1) That the gift, being causa mortis^ was 
ambulatory and testamentary in character^ and 
that it was against the policy of the law to pfermit 
a donor to override the law, and defeat his Wife’s 
claim upon his personal estate, by gift, when he 
could not do it by will. This ground we have 
already examined, and found it not applijcable 
to this case. 

j 
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(2) That the gift was colorable; a gift in 
form but not in fact. Substantially all authority 
is to the effect that, where the transfer is a mere 
devise or contrivance by which the husband, re¬ 
taining to himself the use and benefit of the 
property during his life, and not parting with 
the absolute dominion over it, seeks at his death 
to deprive his widow of her distributive share, 
it is to be regarded as fraudulent as to the wife 
and void. Brown v. Crafts , 98 Me. 40, 56 Atl. 
213; Thayer v. Thayer , 14 Vt. 107, 39 Am. Dec. 
211; Walker v. Walker, 66 N. H. 390, 27 L.R.A. 
799, 49 Am. St. Rep. 616, 31 Atl. 14; Hays v. 
Henry, 1 Md. Ch. 337; Dunnock v. Dunnock, 
3 Md. Ch. 140; Tucker v. Tucker, 29 Mo. 350; 
34 L.R.A. 49, 55 Am. St. Rep. 142, 46 Pac. 128. 

(3) That the husband is under a legal obliga¬ 
tion to support and maintain his wife during his 
life, and therefore that it is his duty to provide 
for her as long as he lives. Thayer v. Thayer, 
14 Vt. 107, 39 Am. Dec. 211. The force of this 
argument is lost, however, when, as in this case, 
the donor is the wife, and not the husband. 

(4) That the gift was in fraud of the wife’s 
right to a separate maintenance, or to alimony. 
Draper v. Draper, 68 Ill. 17; Tyler v. Tyler, 
126 Ill. 525, 9 Am. St. Rep. 642, 21 N. E. 616; 
Feigley v. Feigley, 7 Md. 537, 61 Am. Dec. 375; 
Bouslough v. Bouslough 68 Pa. 495; Green v. 
Adams, 59 Vt. 602, 59 Am. Rep. 761, 10 Atl. 
742. This principle, however, does not apply 
until the parties have separated and have as¬ 
sumed extra-marital relations towards each 
other. In such cases the wife may be regarded 
as a quasi-creditor, and is to be distinguished 
from a widow seeking a distributive share. 
Small v. Small, 56 Kans. 1, 30 L.R.A. 243, 54 
Am. St. Rep. 581, 42 Pac. 323. 
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Some Courts have gone to the extent of declar¬ 
ing that a wife, because she is a wife, has a tangi¬ 
ble and valuable interest in her husband’s estate, 
springing from the marriage itself, whiqh the 
law recognizes and protects, ( Nichols v. Nichols, 
61 Vt. 426, 18 Atl. 153) and that a voluntary 
gift by the husband to a third party ma^ be a 
fraud upon that interest, and upon her claim to 
a distributive share ( Thayer v. Thayer and 
Walker v. Walker, supra; Manikee v. Bedard, 85 
Ky. 20, 2 S. W. 545; Stone v. Stone, 18 Mc|. 389; 
Murray v. Murray, 90 Ky. 1, 8 L.R.A. 95, 13 
S. W. 244). | ’ 

But the almost overwhelming weight pf au¬ 
thority is to the contrary. And we think that by 
that weight of authority the rule is established 
that the law places no restriction or limitation 
on the power of the husband to make such dis¬ 
position by gift, voluntary conveyance, or other¬ 
wise, of his personal property during his life¬ 
time, as he may wish, even though his wife is 
thereby deprived of the distributive share! there¬ 
in, which would otherwise fall to her up»on his 
death. He may by gift dispose of his personal 
property absolutely, without the concurrence 
and against the will of his wife, exonerated from 
all claim by her, provided the transaction; is not 
merely colorable, and is unattended by the facts 
indicative of some other fraud upon her than 
arising from his absolute transfer, to prevent 
her having an interest therein after his death. 
To hold that a wife has a vested interest jin her 
husband’s personal estate that he is undble to 
divest in his lifetime, would be disastrous to 
trade and commerce. Pad field v. Padfi fid, 78 
Ill. 16; Hays v. Henry, supra . He may even 
beggar himself and his family when he dibs, and 
then, only, do the rights of the wife attach to the 
personal estate. She then becomes entitled to her 

I 
l 

| 
i 
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distributive share. Lines v. Lines, 142 Pa. 149, 
21 Atl. 809, and note to same, 24 Am. St. Rep. 
490. It was tersely declared in Small v. Small, 
56 Kans. l; 30 L.R.A. 243, 54 Am. St. Rep. 581, 
42 Pac. 323, that if the disposition by the hus¬ 
band be bona fide, and no right is reserved to 
him, though made to defeat the right of the wife, 
it will be good against her. Hays v. Henry, 
supra; Cameron v. Cameron, 10 Smedes & M. 
394, 48 Am. Dec. 759. In Holmes v. Holmes, 3 
Paige, 363, it is said that the owner of personal 
property, as against everybody but creditors, 
may make such disposition thereof as he pleases, 
either by will or otherwise. He cannot there¬ 
fore, commit a fraud upon his wife or children 
by disposing of it, before his death, in any man¬ 
ner he may think proper, by gift inter vivos or 
causa mortis, or by will. Neither the wife nor 
the children have any interest in the property 
except as far as the husband or father may be 
liable for their support during his life. It is 
therefore impossible that he should defraud 
either by any disposition he may make of his 
property to take effect after his death. Stewart 
v. Stewart, 5 Conn. 317; Williams v. Williams, 
40 Fed. 521. The power of the husband over his 
personal property by gift inter vivos is absolute. 
A man’s wife and children have no legal right 
to any part of his goods, and no fraud can be 
predicated of any act of his to deprive them of 
the succession. Pringle v. Pringle, 59 Pa. 281; 
Dunnock v. Dunnock, 3 Md. Ch. 140; Tucker v. 
Tucker, 29 Mo. 350; Cranson v. Granson, 4 
Mich. 230, 66 Am. Dec. 534; Marshall v. Berry, 
13 Allen, 43. In the last case the court said: 
Tn the absence of any provision of statute in¬ 
consistent with the right of the wife to dispose 
of her personal property in this manner (by gift 
causa mortis) we must hold that she has the 
power.’ ‘These gifts,’ says the court, in Chase 
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v. Redding, 13 Gray, 418, ‘if confirmed arid held 
good, do not impair the rights of the widoW. Her 
right is to the property of which the hpsband 
died seized or possessed. These gifts havp their 
full effect in the lifetime of the donor, and the 
property is not in his possession at the time of 
his decease, and does not come under the ad- 
ministration of the executor.’ A deed pf real 
estate, reserving the life estate in the gjrantor, 
made principally for the purpose of depriving 
the wife of her statutory share in the grantor’s 
estate, but also given in consideration cjf care 
bestowed and to be bestowed upon the grantor 
as long as he lives, was held valid as against the 
grantor’s widow in Leonard v. Leonard, 181 
Mass. 458, 92 Am. St. Rep. 426, 63 N. El 1068. 
‘The intent to defeat a claim which otheijwise a 
wife might have is not enough to defeat the 
deed.’ The alienation or gift of a husband is 
held to be valid, even though his intent apd pur¬ 
pose in making it was to deprive her of dower, 
provided there be no fraudulent participation on 
the part of the grantee or donee in such | intent 
or purpose. Rabbitt v. Gaither, 67 Mdi 95, 8 
Atl. 744. Mr. Thornton in his work onj Gifts 
and Advancements says, in Par. 488: “A hus¬ 
band may make a gift of his personal property, 
and thereby deprive his wife and children of all 
interest therein. She and they have no interest 
in such property until his death, and therefore 
he may wholly disregard her and thenji, and 
make a gift of his property, either inter vivos or 
mortis causa.’ 

To the same effect are Richards v. Rich¬ 
ards, 11 Humph. 429; Smith v. Hines, 10 Fla. 
258; Hatcher v. Buford, 60 Ark. 169, 27 1L.R.A. 
507, 29 S. W. 641; Lightfoot v. Golgin 5 Munf. 
42; Ford v. Ford, 4 Ala. 142; Ellmaker v. Ell- 
maker 4 Watts, 89; Poe v. Brownrigg, 55 Tex. 
133; Samson v. Samson, 67 Iowa, 253, 25 N.W. 



233; and Dickerson’s Appeal, 1 IS Pa. 199, 2 Am. 
St. Rep. 547, 8 Atl. 64. These rules which have 
for the most part been applied in cases where 
gifts by the husband have been in question, must, 
we think apply with at least equal force in this 
state to gifts by a married woman.” 

Poole v. Poole (Kans. 1915) 150 Pac. 592-595. 
This case is ample authority that in the absence of 
statutes giving a wife dower in her husband’s per- 
sonaltv, she carlnot restrain or interfere with his out* 
right gifts during coverture. The Court said: 

“The general rule is that the law has placed 
no restriction or limitation on the husband’s 
right to make such disposition of his personal 
property during his lifetime as he may elect.” 

Redman v. Churchill , (Mass. 1918), 119 N. E. 
953, is absolute authority that a man during lifetime, 
may dispose of his personalty without his wife’s con¬ 
sent and that such disposition cannot be set aside. 
The Court on Page 953 said: 

“Even if the question of fraud w^ere open in 
these proceedings, there is nothing to show that 
the husband practiced any legal fraud on the 
appellant. He had the right to dispose of his 
personal property during his lifetime without 
her consent, and she cannot impeach a gift made 
by him as a fraud upon her because made to pre¬ 
vent her from acquiring a portion of it. * * * In 
Leonard v. Leonard, 181 Mass. 63, N. E. 1068, 
it was held that the intent to defeat a claim 
which otherwise a wife might have, was not 
enough to defeat a conveyance of the husband’s 
real estate and gifts of personal property. The 
wife had no right to insist that the husband shall 
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hold all the property he owned during majrriage 
until his death, and such conveyances or gift is 
not a fraud on the marital rights of his wife.” 

In Osborn v. Osborn , (Kans. 1918), 172 P^c. 23- 
24, bottom of page, the Court, in deciding a similar 
question to the one at Bar adopts the language in the 
case of Poole v. Poole, supra , and quotes it with ap¬ 
proval. 

In York v. Trigg , (Okla. 1922), 209 Pac. 417-423, 
again matters similar to this case at bar were brought 
before the Supreme Court of Oklahoma for argu¬ 
ment; and, the Court considered it at length, citing 
authorities in support of its decision. It adopt$, with 
approval, the language of Williams v. Williams , 
(C.C.A. 40 Fed. 521) wherein a Circuit Court of Ap¬ 
peals of the United States uses the following lan¬ 
guage : 

“The main question, in its broadest s^nse, is 
simply this: Can a married man give away his 
property during coverture for the purpose of 
preventing his wife from acquiring an interest 
therein, after his death? The law seems to be 
that if such gift is bona fide, and accompanied 
by delivery, the widow cannot reach the prop¬ 
erty after donor’s death. * * * Neither his wife 
nor his children have any tangible intereslj in the 
property of the husband or father duripg his 
lifetime, except so far as he is liable fop their 
support, and hence, he can sell or givej away 
without let or hindrance from them. Of bourse, 
the sale or gift must be absolute and boria fide, 
and not colorable only. And if the sale or gift 
would bind the grantor it would bind his heirs.” 

Also read from this decision on Page 423 Wherein 
the Court quotes Sampson v. Sampson , 67 IoWa, 259. 


m 

The second heading of the argument in brief for 
appellant refers to the voluntary transfer of property 
in contemplation of matrimony, and then sets out 
under lettered paragraphs the elements necessary to 
make such transfers invalid. Suffice it to say, all 
of the authorities cited by said counsel under this 
subject deal with the conveyances and transfers of 
real estate. No reference is made specifically to the 
transfers of personalty. The learned Chancellor in 
his findings of fact and Conclusions of law filed 
in the lower Court, has decided that the appellant 
herein was not to be deprived of her dower interest 
in the nine parcels of real estate conveyed by appellee 
to the bakery corporation, and this phase of the case, 
dealing with real estate transfers, is not the subject 
of appeal herein. Appellant is content to abide by 
part of the findings of the Chancellor but seeks to 
reverse it in other respects. Appellee stands before 
this Court abiding by the decision of the Chancellor 
below, and thus shows that he is content to give to 
appellant.that which the Chancellor has decreed; so 
therefore, the decisions dealing with transfers of real 
estate by a husband in derrogation of the rights of his 
wife are not appropriate here. 

Appellant seeks to set aside reasonable gifts of 
personalty to the children of appellee. The policy 
of the law is to favor reasonable gifts to children. 
See Love vs. Francis , 63 Mich. 181; Nichols vs 
Edwards , 16 Pick. 62. 

Circuit Court Judge Sanborn in Kinne vs. Webh y 
4 C.C.A. 170, on page 176, paragraph three, held in 
that case that the transfers of real and personal prop¬ 
erty made by the father to his children, by a first 


16 


marriage, on March 3, 1877, and not recorded, nor 
did the children take possession of said property until 
his death on April 18, 1883, were not fraudulent of 
the rights of the second wife, even though made prior 
to the second marriage, and that they constituted rea¬ 
sonable gifts to his children. 

Also in Hamilton vs. Smith, 57, Iowa, page 15, 
John Smith, four days before the marriage to his 
second wife, conveyed to three children by a firfet wife 
certain lands, reserving to himself a life estate. The 
deeds as to the Marion County lands were recorded 
but as to lands in Warren County, they were unre¬ 
corded. It is respectfully observed that this case is 
absolutely in point. The gist of the decision starts 
on page 18 to the end of the decision on pag^ 19. 

In Fenmessey vs. Fennessey y 84 Ky. Reports 519, a 
conveyance to three children by a first wife, of a part 
of the father’s estate, three days before the mirriage 
to the second wife was held reasonable. This de¬ 
cision presents an excellent analysis of the law of 
transfers on the “eve of marriage”. 

Of the same opinion is Jenkins vs. Rhodes, 106 
Virginia 564. Here a deed was made to the sons 
of the first marriage on the same day of their father’s 
marriage to a second wife, and the deed was made 
without her knowledge. The Court in a wdll rea¬ 
soned decision, starting with the first paragraph on 
page 570 and page 571 to the end of the decision, 
holds that such transfer was not fraudulent and could 

I 

not be set aside by the wife. 

The case of Daniher vs. Dariiher , 201 Ill. 4|89, re¬ 
lied upon by counsel for appellant, does not Sustain 
him. The Court, speaking through Mr. Justice 
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Carter, gives a most complete exposition of the sub¬ 
ject and the exceptions thereto. In this case, the 
deed was made by the husband two weeks before his 
second marriage, but after the license to marry had 
been obtained and the engagement made. Dower 
was awarded in the lower Court in the lands so con¬ 
veyed, but was reversed bv this decision. It is true 
that the immediate foregoing decisions deal with 
conveyances of real estate, but since counsel for ap¬ 
pellant has deemed it necessary to cite authority deal¬ 
ing with such transfers, although it has no bearing, 
he should not be left unanswered. 

Furthermore, in nearly every one of the decisions 
quoted by counsel for appellant under the second 
heading of his brief, the transfer of real estate shortly 
prior to marriage have been a substantial part or, in 
some cases, all of the estate owned by the husband. 
In the leading case, Chandler vs. Hollingsworth, et 
al.y 3 Dela. Ch. 99, decided in 1867 wdiich is relied 
upon with so much fervor by my adversary, it will 
clearly be seen from a reading of the opinion in this 
case that the husband had conveyed all of his estate 
for the purpose of depriving his wife of her marital 
share and thus has no analogy here. This appears 
on page 105 starting with “The Chancellor” no ques- 

i 

tion of reasonable gifts to children is involved. 

In Beere vs. Beere, 79 Iowa 555, the husband con¬ 
veyed all of his estate just before his marriage to his 
mother, for a nominal consideration, to prevent his 
second wife from acquiring her marital share in said 
estate. He then married her to prevent a prosecu¬ 
tion for seduction. Naturally, the Court in this case 
was justified in setting aside such conveyances by the 
husband. 
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Not one of these cases cited by appellant presents 
cogent argument. The facts as set forth by the Chan¬ 
cellor below, point to an entirely different situation 
from the facts in the cases cited in appellant’s brief. 
Appellee and appellant are living together i^i the 
domicile which appellee purchased for them. He 
is supporting and maintaining her. Appellant filed 
a bill for maintenance, in Equity 57038, and sought 
to create an extra-marital status; but, after a fulljhear- 
ing in the Court below, Justice Luhring dismissed 
the maintenance bill and in the findings ofl fact, 
stated: 


“The defendant has at no time failed pr re¬ 
fused to maintain his wife according to h^r sta¬ 
tion of life, and his financial means and ability. 
He has provided a comfortable home for ber in 
a most desirable neighborhood. He supplies 
her with all necessary food and clothing and 
provides a servant and the use of an autorrjobile, 
notwithstanding a reduction in his own income 
and the added expense of his doctor and medi¬ 
cines and nurses. His credit is good, and, as we 
have seen, she has availed herself of it Ipy the 
charge accounts she has with several of the| large 
department stores here. Furthermore, j there 
never has been a separation. Even though these 
parties have become involved in litigatiorji they 
lived together as husband and wife.” 

How in the light of such findings can counsel for 
appellant seek to place this case within the Excep¬ 
tion i.e., where the husband, to deprive the wiife of 
alimony or support, alienates his estate? 

In Scheckells v. Scheckells, 42 App. D. (p. 131 
there was involved the execution by the husband of a 
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bill of sale, which the wife attempted to set aside as 
a fraud upon her property rights. Chief Justice 
Shepard, speaking for the Court on page 139 after an 
elaborate review of the facts, said: 

“It was therefore incumbent upon the plain¬ 
tiff to overcome the specific sworn denials of 
the defendants. Assuming, for the sake of the 
argument, that by virtue of her rights as a wife 
antecedent to any suit for divorce, that she would 
have the right to attack the bill of sale, the bur¬ 
den is upon her to prove the fraudulent intent 
of the parties in the execution of that instru¬ 
ment. The bill of sale is dated nearly a year 
before the bringing of the suit for divorce. In 
common with his adult sisters, he executed the 
bill of sale, as well as the deed attacked in the 
original bill, to carry out, as alleged, the wishes 
of the father, who had failed to have the same 
executed and attested as by law required to give 
his written request the force of a valid will. 

The wife’s signature to the deed was necessary 
to bar any dower interest that she might have; 
but was not necessary to the assignment of the 
interest in the personal estate. The latter instru¬ 
ment preceded by two days the execution of the 
deed by the wife. We see no reason to doubt 
that it was actually executed on the date it bears. 
As the property was in the actual possession of 
the transferee, it was not important to the in¬ 
terest of anyone that it be recorded as a transfer 
of property.” 

This language clearly implies that the husband 
may alienate his personal estate if the gift or transfer 
be absolute and bona fide without the consent of his 
wife; also, the burden is upon her to prove the fraud¬ 
ulent intent. 
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It cannot be successfully argued by counsel for ap¬ 
pellant that the appellee in the instant case h^s by 
conveyance, transfer or gift divested his entirp es¬ 
tate, or even a substantial part thereof. The Chan¬ 
cellor in his findings (R. p. 58) said: 

I 

| 

“The defendant, Michael Holzbeierleih, at 
the time of his marriage, owned and now owns 
other real estate in Washington, District of Co¬ 
lumbia, valued at $112,750, and, in addition, he 
owns, as a tenant in common with the plaintiff, 
their residence at 5521 Connecticut Ave., N.W., 
valued at $24,000 which he purchased after the 
marriage.” 

Add to the dower interest, which the Chancellor 
has decreed appellant to have, in the nine parcels of 
real estate comprising the bakery property valued at 
$80,000; and, we find that at the death of the ajppel- 
lee, appellant can absolutely rely upon a one^third 
interest for life in the income of real estate valiied at 
$192,750. | 

This Court, in 53 Appeals, D. C., page 17, Reilly 
vs. Cullinane, speaking through Acting Associat^ Jus¬ 
tice Smith, says that dower of the wife during the 
lifetime of the husband is not susceptible of beipg set 
aside. This arose in a case in which a wife dijd not 
join in a contract for a sale of property belofiging 
to her husband. It was sought to specifically Iforce 
her to sign the contract, or in lieu thereof, to set! aside 
her dower. The Court said: 

“Appellant insists, however, that if cohvey- 
ance of the wife’s dower cannot be secured! then 
conveyance by the husband subject to the dower 
right of the wife should be decreed on such 




terms and with such indemnity against the right 
of dower as wdll protect the vendee against loss.. 

Learned counsel for appellant failed to specify 
what form the indemnity should take, or how an 
effective indemnity could be provided for, in 
any way other than by a reduction in the price 
agreed to be paid. If either an indemnity bond 
or an abatement in price should be required, the 
the penalty of the one and the amount of the 
other would have to be fixed. That could not 
be done without determining the value of the 
dower right, which in its turn cannot be ascer¬ 
tained without prophesying the prior death of 
the husband and forecasting the date of the 
wife’s demise—a gruesome, futile task, which 
the courts cannot be called upon to undertake.” 

If, as this Court has decided, the dower interest 
of a wife cannot be determined during the life-time 
of a husband, how is it possible to contend that a wife, 
not having an inchoate right in the personalty of the 
husband in this jurisdiction, can possibly seek to set 
aside transfers of personalty, which are bona fide and 
absolute? It may be well to reflect upon the gradual 
differences that have been made by statute concern¬ 
ing the property of a wife. At common law the wife 
had no interest whatsoever in the property of her 
husband, until his death, and then she was entitled to 
an integral part if he died seized and possessed 
thereof. The wife’s personal property in possession 
became the immediate property of her husband, and 
all intangible property, belonging to her at the time 
of coverture, he could reduce to possession. This 
was the law in the District of Columbia prior to 
April 10, 1869 (16 Stat. L. 45). By various enact¬ 
ments known as the “Married Women’s Act,” in the 
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District of Columbia, Congress has sought to gi^e to 
a wife the right to her own property in her sole| and 
separate right, as a femme sole; but, it has not at¬ 
tempted to give to the wife any right, inchoatje or 
otherwise, in the personalty of the husband, until his 
death, at which time, if there are children she will 
receive one-third thereof and if no children, one- 
half. Therefore, regarding the rights of a wife t^> the 
personalty of her husband in the District of Colum¬ 
bia, it is the same as at common law. Can ijt be 
argued that at common law a husband could not 
alienate his personal property, even to the exteiit of 
pauperizing his estate, without any claim whatsqever 
of the wife or any power of the wife to enjoin him 
from so doing? 

The general law upon the subject is stated in 30 
Corpus Juris, Page 522, Section 38: j 

“The husband is at common law absolute 
owner of his personal property and may alienate 
it at his pleasure without the consent of the 
wife.” 

Also, reading from Section 103 of 13 Ruling Case 
Law, Page 1078: | 

* I 

“At common law the marriage did not \jvork 
any change in the husband’s title, use or control 
of his personal property. During covertur^ the 
wife had, at common law no right whatever to 
the personal estate of the husband, or to any por¬ 
tion of its proceeds or profits. This is sljown 
conclusively by the unlimited right of the jhus- 
band to dispose of it for any purpose whatever. 
Such an unrestricted right of disposition is 
manifestly inconsistent with the idea of a fixed 
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and vested right on the part of the wife to his 
personal property. A man may do what he 
pleases with his personal estate during his life¬ 
time; he may beggar himself and his family, if 
he chooses to commit such a folly.” 

Thus we must find in our Code of Laws of the Dis¬ 
trict of Columbia some statute, either repealing, or 
which is so inconsistent therewith as to imply a re¬ 
peal, of the common law as to the husband’s personal 
property, which it is respectfully submitted cannot 
be done. 

Section 1 of the Code of Laws is as follows: 

“The Common law, all British statutes in 
force in Maryland on the twenty-seventh day of 
February, eighteen hundred and one, the prin¬ 
ciples of equity and admiralty, all general acts 
of Congress not locally inapplicable in the Dis¬ 
trict of Columbia, and all acts of Congress by 
their terms applicable to the District of Co¬ 
lumbia and to other places under the jurisdic¬ 
tion of the United States, in force at the date of 
the passage of this act shall remain in force ex¬ 
cept in so far as the same are inconsistent with, 
or are replaced by, some provision of this code.” 

Congress has not seen fit to place upon the wife 
any inchoate right to the personal property of the 
husband during coverture but she has, by the laws of 
distribution, a vested right to integral parts of his 
estate as explained aforesaid at his death. 

The case of Prather vs. Burgess, 5 Cr. C. C. 376, 
cited by counsel for appellant to be the only case ever 
adjudicated in the District of Columbia involving 
voluntary transfers in contemplation of matrimony, 
was determined at a time when a woman, at marriage, 
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relinquished her entire right, title and interest to her 
husband of all tangible personal property, and her 
intangible property he could reduce to possession. 
This case presents an entirely different aspect tfian 
the one at Bar, and can have no analogy to it, since 
the facts in this appeal are the converse, i.e. the >vife 
has by law in this jurisdiction no inchoate or consum¬ 
mate right to the personalty of the husband upon her 
marriage, but must wait his death. The verdict, how¬ 
ever, in this case was in favor of the transfer to! the 
7 

Trustee, and held it valid. 

i 

CONCLUSION 

In the residue, there is presented the appellee Who 
in his sixty-second year married a very much youfiger 
woman. He had three children by his first wife, j To 
them, he has made various gifts, but he has niever 
shirked his responsibility to support his wife, 6r to 
see that she would receive a proper portion of his 
estate, at his death. Counsel for appellant in his brief 
admits that the appellee has made a will in whicfy ap¬ 
pellant is remembered. In his findings of fact, 
Justice Luhring (R. p. 57), in alluding to the repre¬ 
sentations made by appellee to appellant, said: ! 

“During the marriage engagement, the de¬ 
fendant, Michael, discussed his business affairs 
with the plaintiff and represented to her thit he 
was the owner of the bakery business and “the 
boss” of it; that they would live “in” the busi¬ 
ness ; that he had other property besides; and that 

he was able to support and maintain her.” | 

| 

I 

Has he not done all that he said he would do? j He 
has left a considerable amount of real estate; htf has 

i 



supported and maintained appellant, and has shown 
that he is capable of supporting and maintaining 
her. He has given her a one-half interest, as tenant 
in common, in their home at 5521 Connecticut Ave¬ 
nue, N.W., valued at $24,000, in which they reside. 
Certainly the law does not demand that a husband 
must give the majority of his estate to his second wife 
to the exclusion of his children, as we have seen the 
law favors the beneficence of a father to his children. 
He cannot, on the other hand, neglect his responsi¬ 
bility to properly maintain and support the second 
wife. 

Appellee, it is maintained, has, as a good 
father and husband, assumed his responsibility to¬ 
ward both. Yet in the twilight of life, he has been 
embarrassed by litigation, by suits for maintenance 
and suits to set aside the instruments by which he has 
sought to fulfill his duties. 

This appeal contains no merit. 

Respectfully submitted, 

Harry A. Grant, 
Attorney for Appellees. 




